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BRITISH CONSTITUTION, &c. 


INTRODUCTION. 


HE origin of civil and kingly 

power has been accounted for by a variety 
of ingenious hypotheſes, neither of which, per- 
haps, is wholly true, or univerſally falle. _ 
Adam has been challenged as the firſt Prince, 
as well as parent of mankind, and his govern- 
ment eſteemed divine. It is true that he had 
dominion given him over the birds of the air, 


the beaſts of the field, and the fiſhes of the ſea;” 


but under which claſs his poſterity were rec- 
| koned is not fo clear. Granting, however, that 
Adam was an abſolute Monarch, and his king- 
dom hereditary, how ſhall we aſcertain his right- 
ful heir through ſo many generations? Let the 
man who makes this pretenſion, produce the au- 
thentic hiſtory of his pedigree, and all the ho- 
1 nors 
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nors due to the lineal deſcent of Cain the 
murderer ſhall be paid him. 
There is no doubt but the ancient Patriarchs 
poſſeſſed a kind of abſolute authority among 
their domeſtics, and this by a gradual encreaſe 
of ſervants and deſcendants, has been ſuppoſed 
the riſe of monarchy ; while others, ſuch is the 
perverſeneſs of human wit, have found its origin 
in Nimrad, the firſt hunter, the firſt tyrant, and 
the firſt king, ſay they, on record. 
A certain claſs of writers have ſought a perfect 
model of both civil and eccleſiaſlical govern- 
ment among the Hebrews. They have flattered 
themſelves with finding a divine exemplar for 
the Chriſtian hierarchy in Aaron's prieſthood, 
and for monarchy in the kings of Iſrael. But 
it muſt be confeſſed that Saul their firſt king 
was given in divine anger, and was but too juſt 
a type of many of his ſuceeſſors. | 
But the moſt popular writers on this ſubje&, 
(as Sidney, Locke, &c.) derive all the power 
of princes from a ſuppofed: contract with the 
people, in which one party ſtipulate to govern, 
and the other to obey, under certain conditions 
and reſtrictions; the notorious breach of which, 
on the ruler's part, diſſolves the allegiance of 
ſubjects. Some modern governments have been 
known to originate in this manner; but it is 
not 
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not eaſy to prove the ſame of thoſe in early 
times. It muſt indeed be confeſſed, that the 
very ſhort account we have of thoſe — great 
meaſure obviates this objection. 

It is probable that different governments have 
originated in all theſe ways. The Jews had 
their laws and governments immediately from 
heaven. Some ſprang from parental authority, 
—many, it is likely, were formed on contract, — 
but more perhaps originated in uſurpation and 


- ai 
It is, however, of leſs conſequence to trace 
che origin of government, when it is conſidered 
that, like other ſciences, it muſt have begun in 
infancy ; but this is no reaſon it always ſhould 
remainfo, 
If the firſt government was abſolute, we have 
ſeen enough to dread it; — and if we may judge 
from the ſpirit of the age, the next generation 
may talk of abſolute monarchies as of things that 
are no more. If, on the other hand, it could be 
proved to have originated in mutual contra, and 
the firſt ſupreme magiſtrate was choſen to guard 
and execute the laws ;—ftill we prefer this con- 
ſtitution, not becauſe it was the fi, but becauſe 
it appears to us the be,. | 
Not only the uncontrolled power of kings, 
but even monarchy itſelf, has of late met with 
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very powerful enemies. The queſtion, how- 
ever, is not with us, what form of government 
to adopt, ſuppoſing the preſent were diſſolved, 
or none had yet been formed; but our preſent 
enquiry is into the nature and merits of the 
Bzx1T13H CONSTITUTION. 

It may be proper to notice the objection of a 
popular author, who inſiſts that we have properly 
10 conſtitution at all“. If, indeed, this term 
muſt neceſſarily mean a ſyſtem of government, 
conſtructed and compleated before the exiſtence 


of government itſelf, we have none; but if we 


have any form of civil government at all—any 
natural rights, and fundamental laws, on which 
that government is founded, and by which it is 
conſtituted theſe form our civil conflitution ; and 


to deny it, is to deny our political exiſtence ; 
it making no material difference, whether this 


_ conſtitution was formed at once, as thoſe of 


America and France, or by a long ſucceſfion 


of improvements, incorporating the political 
wiſdom of a dozen centuries. To theſe funda- 


mental maxims our future enquiries ſhall be di. 


rected; and we will endeavour to produce thoſe 
authentic documents which have been called for, 
and on which every Briton may lay his finger, 
and ſay, this is our confitution.” 


Rights of Man, Part. II. Chap. 4. | 
There 
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There is another ſenſe, however, in which 
the term conflitution is ſometimes uſed by good 
writers, namely for the cunſtituent parts of govern- 
ment, King, Lords and Commons, whole bufi- 
neſs it is to guard thoſe fundamental princi- 
ples, on which they are conflituted governors or 
legiſlators. 

Before we proceed, it will be convenient to 
define a few other terms which will frequently 
occur, and which it is of importance to have 
rightly underſtood. 

Firſt, when we ſpeak of Rronrs, we wotld 
be underfivat ro mane fork aratia fied-af ih 
ture has conferred : as life, the uſe of limbs, 
and perſonal liberty; theſe are called zatura! 
rights, and cannot, or at leaſt ought not, to be 
forfeited, but by crimes againſt ſociety. Theſe 
rights may be reſtricted or infringed by laws 
and governments, and by the ſame, be enlarged 
or reſtored again ; but cannot be augmented 
beyond their original ſtate. No man can have 
more life, more limbs, or more liberty than God 
gives him. There are other rights which belong 
to a ſtate of ſociety, ſuch as private property, 
which, when honeſtly acquired, 1s guaranteed by 
all civilized governments 

LIBERTY is freedom from control, Civil or 
poluical liberty is the freedom of a Rate or 


people ; 
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people; in which every man has a right to fo 
much liberty, as is conſiſtent with the liberty of 
the whole; or every man has a right to do as he 
pleaſes, fo that he does not infringe the fame 
right in others. For it is very obvious that 
every one who enjoys the bleſſings of ſociety 
muſt facrifice to it ſome portion of his natural 
___ liberty, when it interferes with that of his neigh- 
bours; and that every one who reaps the advan- 
tages of government, ought to contribute ſome 
part of his private property ta its ſupport. But 
in neither caſe ought it to be more than is need · 
ful for the good of the whole, 


SECT. 
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SECTION I. 


Of the Government of the Britons and Saxons. 


THE origin of our Britiſh anceſtors is very 
doubtful, and of little conſequence. Whe- 


ther they emigrated from France or Germany— 


from which of Noah's ſons they deſcended—or 


ſudjects not worth aur enquiry. It is enough 


if they were children of Adam, and entitled to. 
the Rights of man. | 
Theſe men, it is to be remembered, were bar- 
barians, and it may be proper to inform ſome 
gentlemen and ladies, that their Britiſh anceſ- 
tors went moſtly naked; only the macaronies of 
that age carved and painted their ſkins in very 
pretty figures of flowers and animals, and orna- 
mented themſelves with iron collars and girdles, 
for want of velvet and richer materials. 
We muſt not look among this people for a 
formal conſtitution, like thoſe of France and 
America. Whether they came over with ſome 
mighty Nimrod and were his vaſſals—or whether 


every man did at firſt what was nnn in bis . 


own 
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own eyes a little time muſt convince them of 


the neceſſity of ſome order and ſubordination; 
and this would produce ſome rude eſſay of 
government, and might, perhaps, lay the firſt 
ſtone of the Britiſh Conſtitution. 

Certain it is when the Romans found us out, 


: Britain was under the control of ſeveral petty 


leaders who, though in ſome reſpects independant 


times of war and invaſion, The Romans, who 
. were equally remarkable for defending their own 
liberties and deftroying thoſe of other nations, 
ſpared no means to oppreſs and weary the brave, 
but undiſciplined Britons, under the glorious 


their power declined, and they were glad to 
withdraw the poor remains of their armies, the 
Scots and Picts thought they had an equal right 
to plunder the country and enſlave the inhabi- 
ants, and theſe proved greater tyrants, if poſſible, 
than the Romans. 


Oppreſſion from without is often the cauſe of 


internal union. Theſe foreign enemies induced 
the ſeveral ftates to unite under one prince, and 
Vortigern, about the middle of the fifth century, 
was the firſt king on record after their union. 
By his advice, and the conſent of the national 
aſſembly, the Saxons were called in from Ger- 

| | many 


of each other, united under a common chief in 


pretence of extending their empire; and when 
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many to aſſiſt in expelling the Picts and Scots, 
which they did, and, as might have been ex- 
pected, took poſſeſſion of their power. Between 
theſe and the Angles, who came from Germany 
afterwards, the poor Britons were driven into 
the Welch mountains, where their deſcendants 
remain to this day. 

One of the moſt memorable events a the 
times of the Saxons, was the introduction of 
Popery, by Auſtin the monk, and the erection of 
an hierarchy, in imitation of the Roman, with 


that zealous monk at the head of it. Nor is this 


either the firit or the laft time that our country 
has been ſubjected to prieſts. Witneſs for the 


former, the Druid for the latter the intelligent 


reader will require no witneſs. 
But che civil government of the Saxons is the 
more mmediate ſubject of our enquiry. 
Mr. Burke admits there is ground enough for 


the opinion, that a// the kingdoms of Europe 
| were, ata remote period, electi 


. This was 
certainly the caſe as to the Saxons, and a great 
law author tells us that their election was 


qualified under a ſtipulation or covenant, wherein 


both prince and people were bound to each 

other; the people to defend their king—and the 

Reflections on che Revolution of France, p. 19. ioth Edition. 
0 prince 
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prince to the people, to be no other than the in- 
fluence of law. Kings, furthermore, bound 
_ themſelves (at their entrance into the throne) 
hereunto by an oath*.” And when this oath 
was violated, our anceſtors made no ſcruple to 
withdraw their allegiance, and ſet up another 
who made the ſame promiſes. Inſtances of both 
theſe facts will repeatedly occur as we proceed. 
The Mickle- gemote, Wittena-gemote, or afſem- 
bly of wiſe-men, was a kind of Parliament, 
compoſed of Lords and Freemen ; and, after the 
country became Chriſtian, the Clergy for their 
fappoled wildom, were added to the others. 
Something of this inſtitution is to be traced in 
all the northern nations, and this certainly was the 
origin of our Parliaments. Their bufineſs was to 
make laws in conjunction with the prince, who 
commonly preſided, and was always ſuppoſed 
preſent, as he till is in our courts of law. 5 
That it was compoſed of the different eſtates 
of the kingdom, and not of Lords only, ap- 
pears, excluſive of other evidence, from the laws 
of Ins, king of Weſſex, which begin thus :—<< 1 
Ira, by the grace of God, king of the Weſt 
Saxons, with the advice of Ceured my father, 
Hedds, my biſhop, with all my EArboauzx, 


N. Bacon's Hiſtorical Diſcourſe of the Engliſh Government 
Pan 1. Chap. 12. 


Savions, 
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 Sewiors, and WIsz Mx of my nation, have 
ordained, &c.*” Nor is there any way of evad- 
ing this, but by ſaying, that all the Wiſe- men of 
the country were then Nobles, which is very dif- 
ferent from what has been — in latter 
times. 

The Saxons divided he country into ſeven | 
ſtates, in ſome reſpects independant, having ſe- 
parate princes, much in the manner of the an- 
cient Britons ; but in caſes where it was neceffary 
to be united, the moſt powerful of theſe was 
choſen generalliffimo ; and at length the gallant 
Eghber:, after having ſubdued his competitors, 
procured himſelf to be crowned over all the 
country, about A. D. $28, and is reckoned the 

firſt king of all England. He is not, however, 
to be conſidered merely as a conqueror, fot we 
are told, that the Saxons having put an end to 
the heptarchy, by reaſon of the continual wars 
chat attended the reigning of ſo many kings, in 
ſo narrow a compaſs of land, they «choſe them- 
ſelves ane king, to maintain and defend their 
perſons and goods in peace, by rules of law, and 
made him ſwear, that he ſhould be obedient to 
ſuffer right as well as his people+.” 


* Rapin's Hiſt. of Eag, by Tindil, Vol. 1. p. 153- 20 Ed. Folio. 
+ 4 he Mirr.r of Juſtice.. Cap. I. 
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One of the greateſt bleſſings derived from the 
Saxon government is the uſe of Furies, who at 
firſt were to be men of ſuperior wiſdom, rank, 
and conſequence; but theſe finding the privilege 


rather troubleſome than otherwiſe, any twelve 


Honeſt and unintereſted freemen, of the rank of 
the priſoner, were judged ſufficient. Hence the 
right of ever: man to be tried by his peers or 
equal. Th: pride and glory of Engliſhmen ! 
During this period we date the rife of fran- 
chiſes, exemptions or privileges, which were granted 
from the crown to particular places, perſons or 


bodies corporate. Though they were originally, 
and many of them ſtill are, conſidered as im- 


portant branches of our liberties, yet they were 


no part of our natural rights, for they can be 
conferred only by God. Indeed they tended 


rather to take away rights than to beſtow them, 
and were privileges granted to a few at the ex- 


pence of many. For inſtance, every man has a 


natural.right to live by the labour of his hands; 
now a franchiſe confirms, or rather confines this 
to a few perſons, whom it forms into a corpora- 
tion, and excludes every other perſon from that 
right, within a certain diſtrict. Again, the com- 
munity have a natural right to bring criminals 
to juſtice ; but a franchiſe draws a magic circle 
round a certain ſpot, and ſays, here the 

villain 


_ 
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villain ſhall be ſecure.” This 1s the origin of 
privileged places among us.——All franchiſes, 
however, againſt the law of the land are 1l- 
legal and void; and fo it ſhould ſeem they 
ought to be when againſt the law of nature and 
common ſenſe. Corporate bodies have procured 
royal charters for certain excluſive privileges, 
twenty or thirty miles beyond the limits of their 
juriſdiction ; which are of as much 2 as a 
grant of lands in the moon. 

Among the Saxon kings, Alfred the great is 
celebrated as one of the wiſeft and beſt men chat 
ever wore a crown. Among other great actions, 
he revived the Wittena-gemote, which had 
been ſome time neglected; and ordained for a 
perpetual uſage ** that /wice in the year or oftner, 
if need were, in times of peace, they ſhould aſ- 
ſemble at London to ſpeak their minds, for tte 
guiding the people of God, how they ſhould 
keep themſelves from offences, live in quiet, and 
have right done them, by certain uſages and 
ſound judgments*.”. 

He formed the ancient Britiſh and Saxon 
laws into a compact ſyſtem, regulated the ad- 
miniſtration of juſtice, and put to death thoſe 
who dared to puniſh even delinquents, without 


+ Lord Somers's Judgment of whole Kingdoms, Kc. P. 54- 


due 
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due proceſs of law. And in his laſt will he left 
chis teſtimony as a legacy to his people © that 
| he owed his crown to the bounty of the princes, 
and of the elders of the people.” 

| Elgar is eſteemed the founder of the Britiſh 
navy; and began a new ſynopfis of the Jaws, 
(probably an improvement only of Alfred's 
work) which was completed by his grandſon, 
Edward the confeffor, of famous memory. In 
theſe laws it was written, that the king ought 
to do all things in his kingdom, according to 
law, and by the judgment of his peers.” Sr. 
Edward's law goes farther, that *©* unleſs the 
king perform his duty, and anſwer the end for 
which he was conſtituted, not ſo much as the name 
of a king ſhall remain in him*.” . 
be titles of Saint and Confeſſor were conferred 
on this king, about two hundred years after his 
death, by Pope Alexander III, partly for his 
good-natured piety to the monks, and partly for 
the fame of his miracles, the principal of which, 
and the only one ſuppoſed to be derived to 
his fucceffors, is that of 7ouching for the king's 
evil; though ſome people have ſuſpected that in 
latter times, the royal hand has conferred more 
evils than it has removed. 


Lord Somers's Judgment of whole Kingdems, &c. p. <4. 
Near 
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Near the end of the Saxon line, four Daniſh 
kings are inſerted between Edmund Ironfide and 
the Confeſſor. In thoſe times when might was 
reckoned the beſt right, and every invader eſ- 
teemed ſucceſs a title to government, the 
Danes „ harraſſed this country, and 

at length Canute, commonly called the Great, 

obtained the crown; not, however, without che 
ſanction of the general aſſembly, who ſware 
fealty to him, and he to govern them © ac- 
cording to the laws of God and the Nation.” 
The Saxon race was however ſoon reſtored, 
and kept their ſeat till they met with a more 
powerful competitor in William the Conqueror. 


SECT. 
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From the Cox qs r to theREFoRMATION. Magna 
Cbarta— Charta de Foreſia—Statute de Tallegeo 


Sc. 


J ILLIAM the Norman, commonly 


VV called the Congueror, in conſequence of 
the will of Edward the Confeſſor, and a pre- 
tended relation to the Royal Family, though he 


was in fact a baſtard, invaded the country, and, 


Harold being flain in the battle of Haſtings, 
procured an eaſy acceſſion to the Crown. This 


event has generally been called the Conguef, but 


William never dared openly to claim the crown 


under that title; but rather by election of the 


people; though it is true that election ſprang 
rather from fear than love. -Certain it 1s 
that at hi; coronation he covenanted with the 
people to maintain the good, approved, and 
ancient laws of the kingdom.” Previous to the 
crown being placed on his head, the queſtion 
was put both to the Engliſh and Normans, 
whether William ſhould be their king, and both 
anſwered in the affirmative with the loudeſt ac- 
clamarions. After this he took the oath uſually 
adminiſtered 


nan concedendo—Laws of Treaſon—of Eleftions, 
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in the words of the judicious Sir V. Blackfone. 
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adminiſtered to the Saxon kings, which was in 
effect, to protect the church and its miniſters; 
to govern the nation with equity ; to enact juſt 
laws and cauſe them to be duly obſerved. and 
to forbid all rapines and unjuſt judgments.*” 
R. Hoveden ſays, that he commanded the laws 
of king Edward to be obſerved in all things: 
and that in the 4th year of his reign, by the 
counſel of his barons, he made the noble and 
wiſe men of England to be ſummoned through 
all the provinces of England, tha: he might 
hear from them who were ſkilled in their law, 
their rights and cuſtoms; and, that twelve men 
were choſen out of every county, who ſwore to 
their power to tread in a right path, neither 
turning to the right hand or to the left, and to 
make known to him the cuſtom and the 2 
ment of their /aws.” 

Kings are apt, however, to be troubled with 
ſhort memories; and William, though impro- 
perly dubbed the Conqueror, was as much a tyrant 
as moſt conquerors of former or later times; 
and when he got poſſeſſion of the kingdom, intro- 
duced ſeveral miſchiefs, which ſhall be enumerated 


6 Among the fu, of theſe alterations (intro- 

duced by William) we may reckon the ſeparation 
Weg | 

D | of 
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of the ecclefiaſtical courts from the civil: effected 
in order to ingratiate the new king with the 
popiſh clergy, who for ſome time before had 
been endeavouring all over Europe to exempt 
themſelves from the fecular power; and whoſe 
demands the conqueror, like a politic prince, 
thought it prudent to comply with, by reaſon that 
their reputed ſanity had a great influence over 
the minds of the people; and becauſe all the 
little learning of the times was engroſſed in 
their hands, which made them neceſſary men, 
and by all means to be gained over to his in- 
Anorber violent alteration of the Engliſh con- 
ſtitution confiſted in the depopulation of whole 
counties for the purpoſes of the king's royal 
diverfion ; and ſubjecting both them, and all the 
ancient foreſts of the kingdom, to the unreaſon- 
able ſeverities of foreft /aws imported from the 
continent, whereby the ſlaughter of a beaſt was 
made as penal as the death of a man. In the 
Saxon times, though no man was allowed to 
kill or chaſe the king's deer, yet he might ſtart 
any game, purſue, and kill it, upon his own 
eſtate. But the rigour of theſe new conftitu- 
tions veſted the ſole property of all the game in 
England in the king alone; and no man was en- 
titled io diſturb any fowl of the air, or any 
beaſt of the field, of ſuch kinds as were ſpecially 

reſerved 
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ö 
reſerved for the royal amuſement of the ſovereign, 
without expreſs licence of the king, by a grant 
of a chaſe or free warren. 

* From a ſimilar principle to which, though 
the foreſt laws are now mitigated, and by de- 
grees grown ĩntirely obſolete, yet from this root 
has ſprung a baſtard ſlip, known by the name of 
the Lame law, now arrived to, and wantoning in, 
its higheſt vigour : both founded upon the ſame 
unreaſonable notions of permanent property in 
wild creatures; and both productive of the ſame 
tyranny to the commons; but with this difference, 
chat the foreſt laws eſtabliſhed only one mighty 
hunter throughout the land, the game laws have 
raiſed a little Nimrod in every manor. 

«© A third alteration in the Engliſh laws 1 was 
by narrowing the remedial influence of the county 
' courts, the great ſeats of Saxon juſtice, and ex- 
_ tending the original juriſdiction of the king's 
juſticiars to all kinds of cauſes, ariſing in all 
parts of the kingdom: and the conſequence na- 
turally was, the ordaining that all proceedings 
in the king's court ſhould be carried on in the 
Norman, inſtead of the Engliſh, language: as 
evident a badge of ſlavery as ever was impoſed 
upon a conquered people. This laſted till king 
Edward III. obtained a double victory over the 
armies of France in their own country, and 
their language 1 in our courts here at home. 

D 2 "23 
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« A fourth innovation was the introduction of 
the trial by combat, for the deciſion of all civil 


and criminal queſtions of fact in the laſt reſort. 

«© But the /aff and moſt important alteration, 
both in our civil and military polity, was the en- 
grafting on all landed eſtates, a few only except - 
ed, the fiction of feodal tenure, which drew after it 
a numerous and oppreſſive train of ſervile fruits 
and appendages; aids, reliefs, primer ſeifins, 


wardſhips, marriages, eſcheats, and fines for 


alienations; the genuine conſequences of the 
maxim then adopted, that all the lands in Eng- 


or immediately, of the crown *.“ 


The aboye account, at the ſame time as it far- 


niſhes a view of the evils brought in at this pe- 
riod, gives us an inſight to the Saxon liberties, 


If the eccleſiaſtical courts, foreſt laws, Norman 


Judges, and feodal tenure, were now introduced, 
before this our anceſtors muſt have been ſtrangers 


to theſe oppreſſions; to which if we add the 


cuſtom of frequent parliaments and trial by 
Jury, it will give us a very favourable idea of the 
Sexon conſtitution; and ſhews that we do not 
owe the origin of our liberties to Magna Charta, 
or any ſubſequent laws, or charters of our princes, 


* Blackfione's Commentaries, vol. iv. p. 415. & ſeq. 8vo. 
William 


| land were derived from, and holden, mediately 
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IV illiam Rufus rather encreaſed than lightened 


the weight of royal oppreſſion ; but Henry I. his 


brother, made an attempt this way, granted the 
people ſome privileges by charter, and revived 
the laws of Edward the Confeffor, with ſuch al- 
terations and additions as he thought proper. 
This king wrote to pope Paſcal thus: Let your 
Holineſs know, that, by the help of God while 
I live, the dignities and cuſtoms of the kingdom 
of England ſhall not be diminiſhed ; and if I 
(which God forbid I) ſhould ſo far deje& myſelf, 


my nobles, and all the people of England would 


never ſuffer them to be altered *.” Szephen, call- 
ed the Uſurper, promiſed much and performed 


little; except the introduction of the civil and 
canon law into this country, with which was eſta - 


bliſhed the doctrine of appeals to Rome. The 
civil law is the ancient law of the Roman empire, 
and the canon law, the eccleſiaſtical law of the 

the Romiſh church; the former is ſtill obſerved. 
in a few caſes; and the latter in too many, though 


its authority was greatly ſhaken at the reforma- 


tion, and cannot ſtand either in oppoſition to 
common or ſtatute law. It is indeed a matter of 
ſurprize and regret to many, that it ſhould ftand 
at all, as it has an evident tendency to perpe- 
tuate the old flaviſh principles of popery, and 


» See Coke's Inſtit. lib. 2. 
give 
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give into the hands of the clergy an inordinate 
degree of power. 

The early Norman princes, notwithſtanding 

their tyranny, regularly kept parliaments, and 
the reign of Henry II. was remarkable for a 
parhament or general aſſembly held at Claren- 
don; wherein were paſſed ſeveral ſtatutes or con- 
ſtitutions limiting the growing power of theclergy, 
and forbidding appeals to Rome, which occa- 
ſioned the memorable diſpute between him and 
archbiſhop Becket. During the ſame reign were 
inſtituted the Judges circuits, and the practice 
of pecuniary commutation for perſonal military 
ſervices, which produced, in proceſs of time, 
parliamentary ſubſidies and the land-tax. 

Fobn, it is well known, was compelled by his Ba- 
rons to ſign and ſwear to two famous charters, re- 
ſtoring and confirming the liberties of his ſubjects, 
namely, the Charter of Liberties (or Magna Char- 
ta) and the Charter of the Forefts, of which more 
hereafter. This memorable event took place in 
Runnemede, between Staines and Windſor—a ſpot 
that will ever be dear to Engliſhmen. But this 
arbitrary and perfidious prince repented ſoon 
of the beſt action of his life, and procured the 
Pope's abſolution from all bis engagements. This, 
in conſequence, embroiled the nation in war, 
and is thought to have haſtened his end. Yet was 
not this a warning to his fon Henry III. who fo 

1 ſoon 
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ſoon as he came of age purſued the fooliſh ſteps 


of his father, and was influenced by evil coun- 
ſellors. Want of money, however, to carry on 
his wars, brought him, as it has many a king 
| fince, to his right mind; and the parhament 
having the purſes of the people in their cuſtody, 
compelled him to confirm their great Charter, 
of which the following is an abffra#, with ſome 
explanatory Notes, chiefly from the great Chief 
| Juſtice Coke. 


 MAGNA CHARTA. 
Cray. I. Firſt, we have granted to God, 
and by this our charter have confirmed for us 
and our heirs for us, That the Cnuxez or 
ENGLAND SHALL BE FREE, and ſhall have all 
her whole Rights and Liberties inviolable. (2.) 
We have granted alſo, and given to ALL THE 
FrEzEMEN of our realm, for us and our heirs for 
ever, theſe liberties under-written, to have and 
to hold to them and their heirs for ever.” 
II. Of the relief of the King's tenant of full 
age. | 
III. Of the wardſhip of an heir within age 
The heir of a Knight. | 
IV. That no waſte ſhall be made by a | 
guardian in ward lands. 
V. That guardians ſhall maintain the in- 
heritance of their wards ; and of biſhoprics. 


VI. 
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VI. © Heirs ſhall be married without diſpa- 
ragement.” 

VII. That a widow ſhall have her marriage, 
inheritance, dower, &c. 

VIII. We, or our bailiffs, ſhall not ſeize 
any lands or rents for any debt, as long as the 
preſent goods and chattels of the debtor do ſuf- 
fice to pay the debt, and the debtor himſelf be 
ready to ſatisfy therefore. (2.) Neither ſhall 
the pledges of the debtor be diſtrained, as long 
as the principal debtor is ſufficient for the pay- 
ment of the debt. (3.) And if the principal 
_ debtor fail in the payment of the debt, having 
nothing wherewith to pay, or will not pay where 
he is able, the pledges ſhall anſwer for his debt. 
(4.) And if they will, they ſhall have the lands 
and rents of the debtor until they be ſatisfied of 
that which they before paid for him, except that 
the debtor can ſhew himſelf to be acquitted 
againſt the ſaid ſureties. 

IX. The city of London ſhall have all the 
old liberties and cuſtoms which it hath been uſed 
to have. Moreover, we will and grant, that all 
other cities and boroughs, towns and the Barons 
of the five ports, and all other ports, ſhall have 
all their liberties and free cuſtoms. 

X. No man ſhall be diſtrained to do more 
ſervice for a knight's fee, nor for any .freehold, 
than therefore is due,” 


I . = : 
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XI. © Common-Pleas ſhall not follow our 
court, but ſhall be holden in ſome place certain. 

XII. © Aﬀizes of Novel Diſſeiſin and of 
Mortdancefter *, ſhall not be taken but in the 
ſhires, and after this manner: if we be out of this 
realm, our Chief Juſticiars ſhall ſend our Juſticiars 
through every county once in the year; which, 
with the Knights of the Shire, ſhall take the 
aſſizes in thoſe counties. (2.) And thoſe things 
that at the coming of our aforeſaid Juſticiars, 
being ſent to take thoſe affizes in the counties, 
cannot be determined, ſhall be ended by them 
in ſome other place in their circuit. (3.) And 
thoſe things which for difficulty of ſome articles 
cannot be determined by them, ſhall be refer- 
red to our Juſticiars of the Bench, and there 
hay be ended. 

XIII. Aﬀizes of Darrein Preſentment +, al 
be always taken before our Iuſticiars of the Bench, 
and there ſhall be determined, 

XIV. A Freeman ſhall not be ** for 
a ſmall tault, but after the manner of the fault. 
And for a great fault after the greatneſs thereof, 
ſaving to him his contenement. (2.) And a 
merchant likewiſe, faving to him his merchan- 
dize. (3.) And any others villain than ours ſhall 


» Species of action relative to eſtates. 
+ Action relative to Preſentation to a living, 


— 
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be likewiſe amerced, ſaving his wainage, if he fall 
into our mercy. (4-) And none of the faid 
amerciaments ſhall be aſſeſſed, but by the oath 
of honeſt and lawful men of the vicinage. (5.) 
Earls and Barons ſhall not be amerced, but by 
their Peers, and after the manner of their of- 
fence. (6.) No man of the church ſhall be 
amerced after the quantity of his ſpiritual bene- 
ice; but after his lay-tenement, and after the 
quantity of his offence. 

XV, © No Town nor Freeman ſhall be di- 
ſtrained to make . nor » but ſuch as 
of old, &c. $2 
XVI. No banks ſhall be defended from 

henceforth, but ſuch as were in defence in the 
time of king Henry our grandfather. . . . . 
XVII. No Sheriff, Conſtable, Eſcheator, 
Coroner, nor any other our Bailiffs, ſhall hold 
pleas of our crown,” 

XVIII. That the king's debtor dying, the 
king ſhall be firſt paid. 

XIX. No Conſtable, nor his Bailiff ſhall 
take corn or other chattels of any man, if the 
man be not of the town where the caſtle is, but 
he ſhall forthwith pay for the ſame; unleſs that 
the will of the ſeller was to reſpite the payment.” 

XX. Of doing of Caſtle Ward. 


XXI. No Sheriff nor Bailiff of ours, nor N 
any 
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any other, ſhall take the horſes or carts of any 


man to make carriage, except he pay the old 
price limited, &c. 
XXII. We will not hold the lands of them 
that be convict of felony but one year and one 
day, and then thoſe lands ſhall be delivered to 
the Lords of the Fee. . 

XIII. All wears from henceforth ſhalk 
be utterly put down by the Thames and Med- 


way, and through all England, but only by 


the ſea- coaſts. 


XXIV. The writ that is e Pac fs | 


Capite, ſhall be from henceforth granted to no 


perſon of any freehold, whereby any freeman. 
+ 


may loſe his court. 

XXV. © One meaſure of wine ſhall be thro” our 
realm, and one meafure of ale, and one meaſure 
of corn, that is to ſay, the quarter of London. 


(2.) And one breadth of dyed cloth, ruſſets, 
and haberjects, that is to ſay, two yards within 


the lifts. (3.) And it ſhall be of weights as it 
is of meafures.” 

XXVI. Nothing from henceforth ſhall be 
given for a writ of inquiſition, nor taken of him 
that prayeth inquiſition of life or of member; but 
it ſhall be granted freely, and not denied. 

XXVII. Of the tenure of the king, in ſocage, 


and of another by knights ſervice.---Of Petit Ser- 


1eantry. | 
8 E 2 xX xvIII. 
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XXVIII. No bailiff from henceforth ſhall 
put any.man to his open law, nor to an oath, 
upon his own bare ſaying, without faithful wit- 
neſſes brought in for the ſame. | 
XXIX. No Freeman ſhall be taken or im- 
priſoned, or be diſſeiſed of his freehold or liber- 
ries, or free cuſtoms, or be outlawed or exiled, 
or any otherwiſe deſtroyed ; and we will not paſs 
upon him, nor condemn him, but by the Law- 
FUL JUDGMENT OF His PEERs, or by the Law 
OF THE LAND. (2.) WE WILL SELL TO NO 
MAN, WE WILL NOT DENY, OR DEFER, TO ANY | 
MAN EITHER JUSTICE ex RIGHT.” 
XXX. That Merchants, Strangers, com- 8 
ing into this realm, ſhall be well uſed. 
XXXI. Of the tenure of a barony, com- 
ing into the king's hand by eſcheat. 
XXXII. That lands ſhall not be aliened 
to the prejudice of the Lord's ſervice. 
XXXIII. That Patrons of Abbeys ſhall 
have the cuſtody of them in the time of vacation. 
XXXIV. No man ſhall be taken or im- 
priſoned upon the appeal of a woman, for the 
death of any other than of her huſband. 
XXXV. Ar what time ſhall be kept a county 
court Sheriff's turn, and a Leet. 


XXXVI. That no land ſhall be given in 
mortmatrn. | | 


XXXVII. 
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XXXVII. Eſcuage from henceforth ſhall 
be taken, like as it was wont to be in the time 
of king Henry our grandfather ; reſerving to all 
Archbiſhops, Biſhops, Abbots, Priors, Tem- 
plers, Hoſpitallers, Earls, Barons, and all per- 
ſons as well ſpiritual as temporal, all their free 
| liberties and free cuſtoms which they have had in 
time paſſed; (2.) And all theſe cuſtoms and liber- 
ties aforeſaid, which we have granted to be 
holden within this our realm, as much as apper- 
taineth to us and our heirs, we ſhall obſerve. 
(3.) And all men of this our realm, as well ſpi- 
ritual as temporal (as much as in them is) ſhall 
obſerve the fame againſt all perſons in like wife. 
(4-) And for this our gift and grant of theſe 
liberties, and of other contained in our charter 
of liberties of our foreſt, the Archbiſhops, Biſhops, 
Abbots, Priors, Earls, Barons, Knights, Free- 
holders, and other our ſubjects, have given unto 
us the fifteenth part of all their movables. (5) 
And we have granted unto them on the other 
part, that neither we nor our heirs ſhall procure 
or do any thing, whereby the liberties in this 
charter contained, ſhall be infringed or broken. 
(6) And if any thing be procured, by any perſon, 
contrary to the premiſſes, it ſhall be had of no 
force nor effect. Theſe being witneſſes, Lord 
E. Arch-biſhop of Canterbury, E. Biſhop of Lon- 


don,” &c. 
+ Commutation for perſonal military ſervice. 
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OBSER VATIONS. 


This excellent law holds the firſt place in our 
ſtatute books, for though there were no doubt 
many acts of parliament long before this, yet 
they are not now extant: it is called Magus 
Charts, or the great charter, not in reſpect of its 
bulk, but in regard of the great importance and 
weight of the matters therein contained ; it 1s 
alſo ſtyled the charter of the liberties of the 
kingdom, becauſe it makes and preſerves the 
people free. 

Though it run in the ſtyle of the king as a 
charter, yet (as Lord Coke well obſerves) it ap- 
pears to have paſſed in parliament; for there 
was then a fifteenth granted to the king, by the 
biſhops, earls, barons, free-tenants and people, 
which could not be but in parliament, nor was 
it unuſual in thoſe times to have acts of parha- 
ment in form of a charter. 

Likewiſe though it be ſaid here, that the 
king hath given and granted theſe liberties, yet they 
muſt not be underſtood as mere emanations of 
royal favour, or new bounties granted, which the 

people could not juſtly challenge, or had not a 
right unto before; for Lord Coke at divers 
places afferts, and all lawyers know, that this 
charter 
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charter is for the moſt part only declaratory of 


the principal grounds of the fundamental laws 
and liberties of England; no new freedom is 
hereby granted, but a reſtitution of ſuch as law- 
fully they had before, and to free them of what 
had been uſurped and encroached upon them by 
any power whatſoever; and therefore you may 
ſee this charter often mentions their rights, and 
their liberties, which ſhews they had them before, 
and that the ſame now were confirmed. 
Beſides if the words we have granted” muſt 
be ſtrained to imply that the people had no juſt 


claim to theſe liberties, the ſame words in the 


preceding clauſe will equally prove that God 
Almighty had no right to the liberties of his 
Church. For the expreſſion is the ſame in 
reſpec of both. 

The 29th chapter is by far the moſt important 
of the charter, and deſerves to be written in 

letters of gold on all our courts of judicature. On 

this we ſhall add the great chief juſtice Coke's 

This chapter contains nine ſeveral branches. 
I.“ That no man be taken or impriſoned, but per 
legem terre, that is by the common law, ftatute-law, 
or cuſtom of England : for theſe words, per legem 
terre, being towards the end of this chapter, do 
refer to all the precedent matters in this chapter; 
— 
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and this hath the firſt place, becauſe the liberty of 
a man's perſon 15 more precious to him than all the 
reſt that follow. 
II. No man ſball be diſſeiſed, that is, put out 
of ſeiſin, or diſpoſſeſſed of his free-hold ; that 
is, lands or livelihood, or of his liberties or free 
_ cuſtoms; that is, of ſuch franchiſes and free- 
doms, and free cuſtoms as belong to him, by his 
free birth-right, unleſs it be by the lawful judg- 
ment, that is, verdi of his equals, (that is, of 
men of his own condition) or by the /aw of the 
land ; that is (to ſpeak it once for — the due 
courſe and proceſs of law... . . .. + . 
A cuſtom was alledged in the town of C. 
that if the tenant ceaſe by two years, that the 
lord ſhould enter into the freehold of the tenant, 
and hold the ſame until he were ſatisfied of the 
arrearages : it was adjudged a cuſtom againſt 
the law of the land, to enter into a man's free- 
| hold in that caſe, without action or anſwer. 
King Henry VI. granted to the corporation of 
Diers within London, power to ſearch, &c. And 
if they found any cloth died with /og-wood, that 
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dhe cloth ſhould be forfeit: and it was adjudged, 


that this charter concerning the forfeiture was 
againſt the laws of the land, and this ftatute ; 
for no forfeiture can grow by letters patents. 


No 
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© No man ought to be put from his livelihood 
without anſwer. | 
III. No man outlawed, that is, barred to have 
the benefit of the law. And note, to this word 
ontlazced, theſe words, unleſs by the law of the land, 
do refer. 5 

Of bis libertiet. This word has three ſignifi- 
ea_— 

& 1. As it has been ſaid, it ſignifieth the laws of 
the realm, in which reſpe& this charter is called 
charta libertatum, as aforeſaid. = 

. It ſignifies the freedom the ſubjetts of England 
have: for example, the company of Merchant 
Taylors of England, having power by the charter 
to make ordinances, made an ordinance that 
every brother of the ſame ſociety ſhould put the 
one half of his cloths to be dreſſed by ſome 
cloth-workers free of the ſame company, upon 
pain to forfeit 10s. &c. And it was adjudged 
that this ordinance was agaiaft law, becauſe it 
was againſt the liberty of the ſubje&; for every 
ſubject has freedom to put his cloths to be 
dreſſed by whom he will, & /ic de fmilibus. And 

ſo it is, if ſuch or the like grant had been made 
by his letters patents. 5 5 

« 3, Liberties ſignify the franchiſes and privileges 
which the ſubjects have of the gift of the king, 
as the goods and chattels of felons, ont/aws, and 

F the 
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the like; or which the ſubject claims by preſcrip- 
tion, as wreck, waifs, ftray, and the like. 

* So likewiſe and for the ſame reaſon, if a grant 
be made to any man to have the ſole making of 
cards, or the ſole dealing with any other trade, 
that grant is againſt the liberty and freedom of the 
ſubject, that before did or lawfully might have 
uſed that trade, and conſequently againſt this 
great charter. 

* Generally all monopolies are againſt this great 
charter, becauſe they are againſt the liberty and 
freedom of the * and againſt the law of 
the land. 

IV. No man exiled, that is baniſhed, or forced 
to depart or ſtay out of England without his con- 
ſent. By the law of the land, no man can be 
exiled or baniſhed out of his native country, but 
either by authority of Parliament, or in caſe of 
abjuration for felony by the common law ; and 
ſo when our books, or any record, ſpeak of 
' exile, or baniſhment, other than in caſe of ab- 
juration, it is to be intended to be done by au- 
thority of Parliament, as Belknap and other judges, 
&c. baniſhed into Ireland, in the reign of Richard 
the ſecond. 

6 This is a beneficial "wry and is conſtrued be- 
nignly; and therefore the king cannot ſend any 
| ſubject of England againſt his will to ſerve him 

out 


[| 


The Britiſh Conflitution. 35 
out of this realm, for that ſhould be an exile, 
and he ſhould Zerdere patriam : No, he cannot 
be ſent againſt his will into Ireland, to ſerve the 
king or his deputy there, becauſe it is out of the 
realm of England: For if the king might ſend 
him our of this realm to any place, then under 
pretence of ſervice, as ambaſſador or the like, 
he might ſend him into the fartheſt part of the 
world, which being an exile, is prohibited by 
this act. 

V. No man deſiroyed. That is, forejudged of 
life or limb, or put to torture or death, every 
oppreſſion againſt law by colour of any uſurped 
authority is a kind of deſtruction. And the words 
aliquo modo (any otherwiſe) are added to the verb 
deftroyed, and to no other verb in this chapter, 
and therefore all things by any manner of means 
tending to deſtruction are prohibited; as if a 
man be accuſed or indicted of treaſon or felony, 
his lands or goods cannot be granted to any, no 
not ſo much as by promiſe, nor any of his lands 
or goods ſeized into the kings hands before he 
be attainted; for when a ſubject obtaineth a 
| promiſe of the forfeiture, many times undue 
means and more violent proſecution is uſed for 
private lucre, tending to deſtruction, than the quiet 
and juſt proceeding of the law would permit, and 
the party ought to live of his own until attainder. 
F 2 | VI. By 
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«© VI. By lawful judgment of bis Peers, that is by 
| his equals, men of his own rank and condition. 

The general diviſion of perſons by the law of 
England, is, either one that is noble, and in reſpect 
of his nobility of the lords houſe of Parliament, 
or one of the commons, and in reſpe& thereof, of 
the houſe of commons in Parliament. And as 
there be divers degrees of nobility, as Dukes, 
Marqueſſes, Earls, Viſcaunts, and Barons, and 
yet all of them are comprehended under this 
word Peers, and are Peers of the realm; ſo of 
the commons, there be Knights, Eſquires, Gen- 


_ tlemen, citizens, and yeomen, and yet all of them 


the commons of the realm. And as every one of 
| the nobles is a Peer to another, though he be of 
a ſeveral degree, ſo it is of the commons; and as 
it has been ſaid of men, ſo doth it hold of noble 
women, either by birth or marriage. 

t And foraſmuch, as this judgment by peers is 
called lawful, it ſhews the antiquity of this manner 
of trial : it was, the ancient, accuſtomed, legal 
courſe long before this charter. 8 

Or by the law of the land. That is by due pro- 
ceſs of law, for fo the words are expreſly ex- 
pounded by the ſtar. of 37 Edw. 3.c.8. And theſe 
words are ſpecially to be referred to thoſe fore- 
going, to whom they relate. As none ſhall be 
condemned without a lawful trig] by his peers, 

— fo 
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ſo ſhall none be taken, impriſoned, or put out of 
his freehold, without due proceſs of the law, 
chat is by the indictment or preſentment of good 
and lawful men of the place, in due manner, or 
by writ original of the common law. 
Nov, ſeeing that no man can be taken, ar- 
reſted, attached, or impriſoned, but by due pro- 
ceſs of law, and according to the law of the land, 
theſe concluſions hereupon do follow. 
*© 1. That the perſon or perſons who commit 
any, muſt have lawful authority. 
2. It is neceſſary when the warrant or mitti- 
mus be lawful, and that muſt be in writing under 


his hand and ſeal. 


© 2. The cauſe muſt be contained in the war- 
rant, as for treaſon, felony, &c. Suſpicions of 
treaſon, or felony, or the like particular crime ; 
for if it does not thus ſpecify the cauſe, if the 
priſoner brings his habeas corpus, he muſt be diſ- 
charged, becauſe no crime appears on the re- 
turn ; nor is it in ſuch caſe any offence at all, if 
the priſoner make his eſcape; whereas if the 
mittimus contain the cauſe, the eſcape would 
reſpectively be treaſon or felony, though in truth 
| he were not guilty of the firſt offence. And this 


mentioning the , is ed to Scripture, 
Acts V. 


« 4. The 


38 be Britiſh Conſtitution. 


*,. The warrant or mittimus containing a law- 
ful cauſe, ought to have a lawful conclution, &c. 
And him ſafely to keep until he be delivered by 
law, &c. and not until the party committing ſhall 
further order. | 
Ee any man by colour of any authority, where 
be hath not any in that particular caſe, ſhall pre- 
ſume to arreſt or impriſon any man, or cauſe 
him to be arreſted or impriſoned, this is againſt 
this act; and it is moſt hateful, when it is done 
by countenance of juſtice. King Edward VI. 
did incorporate the town of Saint Albans, and 
granted to them to make ordinances, &c. They 
made a by-law upon pain of impriſonment, 
and it was judged to be againft this ſtatute of 
Magna Charta; ſo it had been, if ſuch an or- 
dinance had been contained in the patent 
itſelf. 

We will ſell to no man, deny to no man, Sc. This 
15 ſpoken in the perſon of the king, who in judg- 
ment of law in all his courts of juſtice is preſent ; 
and therefore every ſubject of this realm, for in- 
jury done to him, in perſon, lands, or goods, by 
any other ſubject, ecclefiaftical or temporal, what- 
ever he be without exception, may take his re- 
medy by the courſe of the law, and have juſtice 
and right for the injury done him, freely without 
fale, ſully without any denial, and ſpeedily without 

delay ; 
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delay; for juſtice muſt have three qualities, it 
muſt be free, for nothing is more odious than 
Juſtice ſet to ſale ; full, for juſtice ought not to 
limp, or be granted piece-meal ; and ſpeedy, be- 
cauſe delay is a kind of denial; and when all 
theſe meet, it is both juſtice and right. 

We will not deny nor delay any man, c. Theſe 
words have been excellently expounded by latter 
acts of Parliament, that by no means common 


layed ; no, though it be commanded under the 
great ſeal, or privy ſeal, order, writ, letters, meſſage, 
or commandment whatſoever, either from the king 
or any other ; and that the juſtices ſhall proceed, 
as if no ſuch writs, letters, order, meſſage, or 
other commandment were come to. them : all 
our judges ſwear to this; for it is part of their 
oaths, fo: that if any ſhall be found wreſting the 
law to ſerve a court turn, they are perjured as 
well as unjuſt. The common laws of the realm 

ſhould by no means be delayed, for the law is the 
ſureſt ſanctuary that a man can take, and the 
ſtrongeſt fortreſs to protect the weakeſt of all; 


lex eff tutiffima caſſs, the law is a moſt ſafe head- 


piece, and ſub clipeo legis nemo decipitur, no man is 
deceived whilſt the law is his buckler : but the 
king may ſtay his own ſuit, as a capias pro fine, 
for the king may reſpit his fine, and the like. 

4 All 


rights or common law ſhould be diſturbed or de- 
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*All proteQtions that are not legal, which ap- 
| pear not in the regiſter, nor warranted by our 
books, are expreſsly againſt this branch, null: dif 
feremus, we will not delay any man: as a pro- 
tection under the great ſeal granted to any 
man, directed to the ſheriff, &c. and command- 
ing them that they ſhall not arreſt him during a 
certain time at any other man's ſuit, which has 
words in it, by our prerogative, which we will 


not have diſputed ; yet ſuch protections have 
been argued by the judges, according to their 


oath and duty, and adjudged to be void. As 
Mach. 11 Hen. 7. Rot. 124. a protection granted 


to Holmes, a vintner of London, his factors, ſer- 


vants and deputies, &c. reſolved to be againſt 
law. Paſch. 7 Hen. 8. Rot. 66. ſuch a proteftion 
diffallowed, and the ſheriff amerced for not ex- 
erting the writ, Mich. 13. and 14 Eliz. in Hitch- 
| cocks caſe, and many other of latter time: and 
there is a notable record of ancient time in 
22 E. 1. John de Marſhals caſe ; non pertinet ad 
vicecomitem de protectione regis judicare imo ad 
_—_ 

« Juſtice or right. We ſhall not ſell, deny or 
delay juſtice and right, neither the end, which is 
Juſtice ; nor the mean whereby we may attain to 
the end, and that is the law : right is taken here 
for law, in the ſame ſenſe that juſtice often is fo 
called 


 euria, id eſt legi in curia. 
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called. 1. Becauſe it is the right line, whereby 
juſtice diſtributive is guided and direſted ; and 
therefore all the commiſſioners of oyer and ter- 
miner, of gaol delivery, of the peace, &c. have 
this clauſe, facturi quod ad juſtitiam pertinet, ſe- 
cundum legem & conſuetudinem Angliz ; that is, 
to do juſtice and right, according to the rule of 
the law and cuſtom of England: and that which 
is called common T:ght in 2 Ed. g. is called com- 
mon law, in 14 Ed g. &c. and in this ſenſe it is 
taken, where it is ſaid, Ita quod fiat rectus in 


2. The law is called rectum, [right] becauſe it 
diſcovereth that which is tort, crooked or wrong ; 
for as right ſignifieth law, ſo tort, crooked or 
wrong, fignifieth injuries; and injuria eft contra 

Jus, injury is againſt right: retta linea eſt index ſui 


S obliqui, a right line is both declaratory of itſelf 


and the oblique. Hereby the crooked cord of 
that which is called diſcretion appeareth to be 
unlawful ; unleſs you take it as it ought to be, 


diſcretion is to diſcern by the law what is juſt. 


g. It is called 7:ght, becauſe it is the beſt 
birth-right the ſubjeQ has, for thereby his goods, 


lands, wife and children, his body, life, honour 


and eftimation are proteſted from injury and 
wrong: à greater inheritance deſcends to us from 
the laws, than from our progenitors. 
Thus far the learned Chief Juſtice Coke 
G In 
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In the cloſe of the above charter mention is 
made of another, called the Charter of the Foreſts, 
granted at the ſame time, and intended to remedy 
certain encroachments which ' the crown had 


made upon the liberties of the people, by ſevere 
and arbitrary foreſt laws. In this was allowed 
common herbage as afore-time—every freeman was 
admitted to keep aviaries of hawks, &c.—to erect 
mills, or dig pits in his own ground, and the like. 
Both theſe charters were confirmed by this king, 
in the moſt ſolemn manner ' conceivable, in full 
parliament, a moſt dreadful curſe being impre- 
cated by the archbiſhop, on all who in any 
manner of way ſhould infringe the ſaid charters ; 
the prelates and clergy, in particular, holding 
lighted tapers in their hands during the recita- 
tion of the ſaid curſe, at the cloſe of it threw 
down all their tapers to extinguuiſh them, and 
ſaid, © So let all that ſhall go againſt this curſe be 
extinct and ſink in hell.” The king ſtanding 
with his right hand on his breaſt during the 
whole time, ſaid, © So help me God, I will ob- 
ſerve all theſe things fincerely and faithfully, as 
I am a Man, as I am a Chriſtian, as I am a Knight 
as I am a King, crowned and anointed.“ “ 
The year 1266, being the 49th of Henry III. 
is remarkable for aſcertaining the antiquity of 


N. Bacon, Part I. p. 219. 
1 | the 


/ 0 
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the preſent form of Parliaments, there being ſtill 
extant writs of that date to ſummon knights, ci- 
tizens and burgeſſes. There are good proofs, 
however, ſome of which have been produced, 
that this was not the firſt time that the commons 
were admitted into the legiſlature, as ſome have 
ſuppoſed; but that they formed an 2 
part of it from the earlieſt periode. 

The next reign, that of Edward I. furniſhes a 
ſolemn ratification of Magna Charts, with an- 
other dreadful curſe” againſt the breakers of it. 
Beſides which, the law is ſaid, by Sir M. Hale, to 
have received more improvement in his reign than 
in all the ages fince. The following important 
extraft is from an n act paſſed in 34th = this reign 
entituled 

Dz TarTECIO NON ConekbEM BO. 

Cuar: I. © No tallage or aid ſhall be taken or 
levied by us or our heirs in our realm, without 
the good-will and aſſent of the arch-biſhops, bi- 
ſhops, earls, barons, knights, rale and other 
freemen of the land. 

II.“ No officer of ours, ar af di take 
corn, leather, cattle, or any other goods of any 
manner of perſon, without the good-will and aſ- 
ſent of the party to whom the goods belonged. 


+ See N. Bacon of Engliſh K wass Part. 
G 2 11], * Nothing 
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III. “ Nothing from henceforth ſhall be taken 
of ſacks of wool by colour, or occaſion, of 
maletot. 

IV. « We will and grant for us and our heirs, 
that all clerks and laymen of our land, ſhall have 
their laws, liberties and cuſtoms as largely and 
wholly, as they have uſed to have the ſame at 
any time when they had them beſt. (2.) And if 
any ſtatutes have been made by us and our an- 
ceſtors, or any cuſtoms brought in contrary to 
them, or any manner of article contained in this 
_ preſent charter: We will and grant that ſuch 
manner of ſtatutes and cuſtoms ſhall be void and 
_ fruſtrate for evermore. 

V. Pardon granted to certain eden ws viz. 
Humphrey, Earl of Hereford, &c.— Roger, 
Earl of Norfolk, and John de Ferrariis, and their 
adherents. 

VI. That the curſe of the church ſhall be 
pronounced againſt the breakers of this charter.“ 

Note, The word tallage is derived from the 
French tailler, to ſhare or cut out a part, and is 
metaphorically uſed for any charge, when the 
king or any other cuts out or takes away any 
part or ſhare of a perſon's eſtate; and being a 
general word, it includes all ſubſidies, taxes, 
tenths, aids, impoſitions or other charges what- 
ſoever. 


The 
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The word malctot ſignifies an evil (that is, an 
unjuſt) toll, cuſtom, impoſition or ſum of money. 
The occaſion of making this ſtatute was this: 
king Edward being injured by the French king, 
reſolved to make war againſt him, and in order 
thereunto required of Humphrey le Bohun Earl 
of Hereford and Effex, and Conſtable of Eng- 
land, and of Roger Bigot Earl of Norfolk and 
Suffolk, and Marſhal of England, and of all 
the Earls, Barons, Knights, Eſquires and Free- 
holders of 20l. land, whether they held of him 
in capite, or of others, either to go in perſon 
on this expedition, or elſe to find ſufficient 
men in their places in his army; which the Con- 
| fable and Marſhal, and many of the Knights 
and Eſquires, (eſpecially this John Ferrers) 
taking part with them and all the freemen, ſtout- 
ly denied, unleſs it was ſo ordained and deter- 
mined by common conſent in parliament, accord- 
ing to law. And it ſeems the conteſt grew ſo 
hot, that when the Earl Marſhal told the King“, 
That if his Majeſty pleaſed to go in perſon, he would 
then go with him, and march before him in the van- 
| guard, as by right of inleritance he ought to do: 
but otherwiſe he would not ſtir ; the King told him 
_ plainly, he ſhould go with any other, though he went 


* Baker's Chron. fol. gg. 
| not 
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not in perſon. I am not ſo bound (ſaid the Earl) 
neither will I take the Journey without you. The 
King ſwore By God, Sir Earl, you ſhall either go 
or hang: And I ſwear by the ſame oath (ſaid the 
Earl) I will neither go nor hang. And ſo the king 
| was forced to diſpatch his expedition without 
them. And yet (faith my Lord Coke) although 
the king had conceived a deep diſpleaſure againſt 
the Conſtable, Marſhal, and others of the nobi- 
lity, gentry, and Commons of the realm, for 
denying that which he ſo much deſired; yet, for 
That they ſtood in deſence of their laws, liberties, 
and free cuſtoms, the ſaid King Edward the Firſt, 
who (as Sir William Herle Chief Juſtice of the 
Common-Pleas, who lived in his time and ſerved 
him, ſaid in the time of king Edward the Third) 
was the wiſeſt king that ever was; did after his 
return from beyond the ſeas, not only conſent to 
this ſtatute, whereby all ſuch tallages and impo- 
ſitions are forbidden for the future; but alſo 
| paſſed a pardon to the faid nobles, &c. of all 
rancour, ill-will and tranſgreſſions, if any they 
have committed; which laſt words were added, leſt 
by acceptance of a pardon of tranſgreſſion, they 
| ſhould implicitly confeſs that they had tranſ- 
greſſed: ſo careful were the Lords and Commons 
in former times to preſerve the ancient laws, li- 
berties, and free cuſtoms of their country. 


In 


The Britiſh Conſtitution. 47 

In the commencement of Edward II's reign 
we have the firſt perfect copy of the ancient co- 
ronation oath, as it was tendered by the Biſhop of 
Wincheſter ; which, though it was ſoon broken, is 
well worth reciting for the light it gives into the 
antient laws and rights of the country. 

Biſhop of Wincheſter. © Sir, will you keep and 
confirm by your oath to the people of England, 
the laws eſtabliſhed by the pious kings your pre- 
deceſſors; and particularly, the laws, cuſtoms, 
and liberties granted to the clergy and people by 
the glorious St. Edward your predeceſſor ? 

King. I will and promiſe it. 

Bp. Sir, will you preſerve to God, to holy 
church, to the clergy and people, the peace of 
God fully, and to the utmoſt of your power ? 
King. I will. 

Bp. Sir, will you cauſe to be obſerved in all 
your judgments, right and juſtice with diſcre- 
tion, in mercy and in truth, as far as you are 


able? 

King. e.I will. 

Bp. © Sir, will you promiſe to keep and cauſe 
to be kept the laws and ſtatutes that the com- 
munity of your kingdom ſhall judge fit to enaft, 
and will you defend and protect them to the ut- 
moſt of your power? 

Eins. * 1 do promiſe 16 . 

* Rapin. 


One 
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One of the ſtrongeſt objeQtions to hereditary 
ſucceſſion is the impoſſibility of making virtue 
and abilities hereditary: of this a remarkable in- 
ſtance occurs in the reign before us; and we 
have as clear a precedent for the legal remedy in 
| ſuch caſes: aſter the people had been teized by 
the king's weakneſs, and tormented with the 
wickedneſs of his miniſters near twenty years, 
they were hanged and he was depoſed. The Ba- 
rons having raiſed an army, got the king 
into their hands; and the parliament unani- 
mouſly reſolved, that the king ſhould be de- 
poſed, and his ſon (a youth of great hopes) crown- 
ed in his ſtead. The ſubſtance of the charge 
exhibibited againſt him was, that he had not go- 
verned according to the laws of the land; that 
he had made uſe of evil counſellors and had re- 
_jefted the advice of his faithful ſubjects; in 
ſhort, that he was incapable of governing, and that 
he was found incorrigible, and without hopes of 
amendment. Accordingly proper perſons were 
ſent to degrade him, and he having delivered the 
| infignia of royalty into their Lands, Judge Truſ- 
| ſel addreſſed the king in theſe memorable words. 
« I Willam Truſſel, Procurator of the Prelates, 
Earls, Barons and People, in my procuracy 
named, having for this full and ſufficient power, 
do ſurrender unto Edward, late king of Engl 


and, 
the 
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the homage and fealty of the perſons aforeſaid ; 
and do acquit the ſame in the beſt manner the 
la and cuſtom can give it; and do make this 
proteſtation in the name of all thoſe that will 
not be in your fealty or allegiance for the future, 
nor claim or hold any thing of you as king; but 
account you as a private perſon, without any 
manner of royal dignity.” Upon this Sir Tho- 
mas Blunt, the High Steward, broke his ſtaff and 
declared all the king's officers diſcharged *.— 
What a leſſon this for kings !—may the people 
of England never have occaſion to repeat it! 

| Upon this king's rejection, his ſon (Edward 
1110 as already hinted, was choſen by the gene- 
ral conſent of parliament and people, the arch- 
biſhop exclaiming vox populi, vox Dei, and erhon- 
ing all to pray for the young prince. 

In the reign of Edward III. two afts were 
paſſed in favour of annual parliaments. By 4 Ed- 
III. cap. 14- «It is accorded that a parliament 
ſhall be holden every year once, and more often if 
need be.” And in the g6th of the ſame reign 
it is appointed (cap. 14.) that for the © redreſs 
of divers miſchiefs and grievances, which daily 
happen, a parliament ſhall be bolden every year, 

as another time was ordained by ſtatute.” 


— bs 
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In this reign, we are told, the houſes of Lords 
and Commons were ſeparated, as they remain at 
this day; and the following important att con- 
cerning tres ſons, paſſed in the 25th of this reign, 
is faid to have been one of the firſt fruits of this. 
new regulation, We give it with Judge Brack- 
sroxz's elegant and learned comment. 


« This ſtatute (ſays he) comprehends all kinds 

of high treaſon under ſeven diſtin& branches. 
hn ® When a man doth compaſs or imagine the 
death of our Lord the King, of our Lady his, 
Queen, or of their eldeſt ſon and heir.” Under 
this. deſgription it is held that a queen regnant 
(ſuch as queen Elizabeth and queen Anne) is 
within the words of the att, being inveſted with 
royal power, and intitled to the allegiance of her 
ſubjetts: but the huſband of ſuch a queen is not 
compriſed within theſe words, and therefore no 
treaſon can, be committed againſt him. The 
king here intended is the king in poſſeſſion, 
without any reſpeft to his title; for it is held, that 
a king de facto and not de jure, or in other words 
an uſurper that hath got poſſeſſion of the throne, 
is a king within the meaning of the ſtatute; 
as there is a temporary allegiance due to him, 
for his adminiſtration of the government and 
temporary protection of the public.——But the 
moſt 
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moſt rightful heir of the crown, or king de jure 
and not de facto, who hath never had plenary 
poſſeſſion of the throne, is not à king within 
this ſtatute againſt whom treafons may be com- 
mitted. —Laſtly, a king who has tefigned his 
crown, ſuch reſignation being admitted and ra- 
tified in parliament, is according to Sir Matthew 
Hale no longer the objeſt of treaſon. And the 
ſame reaſon holds, in caſe a king abdicates the 
government, or, by aftions ſubverfive of the 
conſtitution, virtually renounces the authority 

which he claims by that very conſtitution: ſince, 

when the fact of abdication is once eſtabliſhed | 
and determined by the proper judges, the con- 
ſequence neceſſary follows, that the throne is 
thereby vacant, and he is no longer king. 

Let us next fee, what is a compaſſeng or ima- 
gining the death of the king, &c. Theſe are 
ſynonimons terms; the word compaſs ſignifying 
the purpoſe or deſign of the mind or will, and 
not, as in common ſpeech, the carrying ſuch 
defign to effett. And therefore an accidental 
ſtroke, which may mortally wound the ſovereign, 
per infortunium, without any traiterous intent, 
is no treaſon : as was the caſe of Sir Walter 
Tyrrel, who, by the command of king William 

Ryfus, ſhooting at a hart, the arrow glanced 
_ againſt a tree, and killed the king upon the ſpot. 
=— But 
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But as this compaſſing or imagination is an at of 
the mind, it cannot poſſibly fall under any judi- 
cial cognizance, unleſs it be demonſtrated by 
ſome open, or overt, act. The ſtatute ex- 
preſsly requires, that the accuſed © be thereof 
upon ſufficient proof attainted of ſome open act 
dy men of his own condition.” Thus, to pro- 

vide weapons or ammunition for the purpoſe of 
killing the king, is held to be a palpable overt 
aft of treaſon in imagining his death. To con- 
ſpire to impriſon the king by force, and move 
towards it by aſſembling company, is an overt 
at of compaſling the king's death; for all force, 
uſed to the perſon of the king, in its conſequence 
may tend to his death, and is a ſtrong preſump- 
tion of ſomething worſe intended than the per- 
ſent force, by ſuch as have ſo far thrown off their 
bounden duty to their ſovereign: it being an old 
obſervation, that there is generally but a ſhort 
Interval between the priſons and the graves of 
Princes. There is no queſtion alſo, but that 
taking any meaſures to render ſuch treaſonable 
purpoſes effeQtual, as aſſembling and conſulting 
on the means to kill the king, is a ſufficient overt 
act of high treaſon, 

„Ho far mere words ſpoken by an n 
and not relative to any treaſonable att or deſign 
then in agitation, ſhall amount to treaſon, has 

been 
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been formerly matter of doubt. We have two 
inſtances in the reign of Edward IV. of perſons 
executed for treaſonable words: the one a ci- 
tizen of London, who ſaid he would make his 
ſon heir of the crown, being the ſign of the 
houſe in which he lived; the other a gentleman, 

whoſe favourite buck the king killed in hunting 
whereon he wiſhed it, horns and all in the king's 
belly. Theſe were eſteemed hard caſes; and 
the Chief Juſtice Markham rather choſe to leave 
his place than aſſent to the latter judgment. But 
now it ſeems clearly to be agreed, that, by the 
common law and the ſtatute of Edward III. words 
ſpoken amount only to a high miſdemeanor, and 
no treaſon. For they may be ſpoken in heat, 
without any intention, or be miſtaken, perverted, 
or miſ-remembered by the hearers; their mean- 
ing depends always ontheir connection with other 
words and things; they may fignify diffe- 
rently even according to the tone of voice with 
which they are delivered ; and ſometimes filence 
itſelf is more expreflive than any diſcourſe. As 
therefore there can be nothing more equivocal 
and ambiguous than words, it would indeed be 
unreaſonable to make them amount to high trea- 
ſon. And accordingly in 4 Car. 1. on a refer- 
. ence to all the Judges, concerning ſome very 
_ atrocious words ſpoken by one Pyne they certi- 

| fied 
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fied to the king, © that though the words were as 
wicked as might be, yet they were no treaſon : 
| for, unleſs it be by ſome particular ſtatute, no 
words will be treaſon.” If the words be fet 
down in writing, it argues more deliberate in- 
tention; and it has been held that writing is an 
overt aft of treaſon; for ſeribere eft agere. But 
even in this caſe the bare words are not the trea- 
ſon, but the deliberate act of writing them. And 
fuch writing, though unpubliſhed, has in ſome 
arbitrary reigns convicted its author of treaſon: 

particularly in the caſes of one Peacham a cler- 
= for treaſonable paſſages in a ſermon 
er preached; and of Algernon Sidney, for 
| 2 papers found in his cloſet; which had they 
been plainly relative to any previous formed de- 
fign of dethroning or murdering the king, might 
doubtleſs have been properly read in evidence 
as overt acts of that treaſon, which was ſpecially 
laid in the indiftment. But being merely ſpecu- 
lative, without any intention (ſo far as appeared) 
of making any public uſe of them, the convict- 
ing the authors of treafon upon fuch an inſuffi- 
cient foundation has been univerſally diſap- 
proved. Peaclam therefore was pardoned; and, 
though Sidney was executed, yet it was to the 
general difcontent of the nation; and his at- 
tainder was afterwards reverſed by parliament. 
There 
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There was then no manner of doubt, but that 
the publication of ſuch a treaſonable writing was. 
a ſufficient overt att of treaſon at the common 
law ; though of late even that has been queſtianed. 
2. The ſecond ſpecies of treaſon is, © if a man 

h is the king's companion, or the king's eldeſt 
daughter unmarried, or the wife of the king's 
_ eldeſt fon and heir.” By the king's companion 
is meant his wiſe; and by violation is underſtood 
carnal knowledge, as well without force as with, 
it: and this is high treaſon in both parties, if 
both be conſenting; as ſome of the wives of 
Henry VIII. by fatal experience evinced. The 
plain intention of this law is to guard the blood- 
royal from any ſuſpicions of baſtardy, whereby 
the ſucceſſion to the crown might be rendered 

dubious. 

_ third ſpecies of treaſon is, « if a man 
do levy war againſt our Lord the King in his 
realm.“ And this may be done by taking arms, 
not only to dethrone the king, but under pre- 
tence to reform religion, or the laws, or to re- 
move evil counſellors, or other grievances, whe- 
ther real or pretended. For the law does not, 
neither can it, permit any private man, or ſet of 
men, to interfere forcibly in matters of ſuch 
| high importance; eſpecially as it has eſtabliſhed 
A 2 power, for theſe purpoſes, in the high 
court 
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court of parliament: neither does the conſtitu- 
tion juſtify any private or particular reſiſtance for 
private or particular grievances; though in caſes 
of national oppreſſion the nation has very juſti- 
fiably riſen as one man, to vindicate the original 
contract ſubſiſting between the king and his 
people. To refiſt the king's forces by defending 
4 caſtle againſt them, is a levying of war: and 
ſo is an inſurreQion with an avowed deſign to 
pull down all incloſures, all brothels, and the 
like ; the univerſality of the deſign making it a 
rebellion againſt the ſtate, and uſurpation of the 
powers of government, and an infolent invaſion 
of the king's authority, But a tumult with a 
view to pull down a particular houſe, or lay open 
a particular incloſure, amounts at moſt to a riot; 
this being no general defiance of public go- 
vernment. A bare conſpiracy to levy war does 
not amount to this ſpecies of treaſon; but (if 
particularly pointed at the perſon of the king or 
his government) it falls within the firſt, of com- 
paſſing or imagining the king's death. 
4. © If a man be adherent to the king's ene- 
mies in his realm, giving to them aid and comfort 
in the realm, or elſewhere,” he is alſo declared 
guilty of high treaſon. This muſt likewiſe be 
proved by ſome overt act, as by giving them in- 
telligence, by ſending them proviſions, by ſelling | 
them 
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them arms, by treacherouſfly ſurrendering a for- 
- treſs, or the like. By enemies are here under- 
ſtood the ſubjects of foreign powers with whom 
we are at open war. As to foreign pirates or 
robbers, who may happen to invade our coaſts, 
without any open hoſtilities between their nation 
and our own, and without any commiſſion from any 
princeor ſtateatenmitywiththe crown of Great Bri- 
. tain, the giving them any aſſiſtance is alſo clearly 
treaſon; either in the light of adhering to the 
public enemies of the king and kingdom, or elſe 
in that of levying war againſt his majeſty. And, 
moſt indiſputably, the ſame aQs of adherence or 
aid, which (when applied to foreign enemies) 
will conſtitute treaſon under this branch of the 
ſtatute, will (when afforded to our own fellow- 
ſubzects in actual rebellion at home) amount to 
high treaſon under the deſcription of levying 
war againſt the king. But to relieve a rebel 
fled out of the kingdom, is no treaſon; for the 
ſtatute is taken ſtrictly, and a rebel is not an 
enemy; an enemy being always the ſubje@ of 
ſome foreign prince, and one who owes no al- 
legiance to the crown of England. Andif a 
perſon be under circumſtances of aQtual force 
and conſtraint, through a well-grounded appre- 
henſion of injury tp his life or perſon, this fear 
or compulſion will excuſe his even joining wich 

| I either 


\ 


\ 
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either rebels or enemies in the kingdom, pro- 
vided he leaves them whenever he hath a ſafe op- 
portunity. 
5. If a man n rhe dog's awe cr 
Privy /cal,” this is alſo high treaſon. Bueif z 
man takes wax bearing the impreſſion of the 
great feal off from one patent, and fixes it toan- 
other, this is held only to be an abufe of the ſeal, 
and not a counterſeiting of it. — 
6. The fixth ſpecies of treaſon under this ſta- 
tute is, if a man coonterfeit the king's money, 
« and if a man bring falſe moxey into the realm, 
— tc Rp, 
Z r 
% make payment withal.” — 
Te . alcerained by 
ſtatute is, *© 16a man ſlay the chancellor, treaſurer, 
e or the king's juſtices of the one bench or the 
ec other, juſtices in eyre, ot juſtices of affize, 


and all other juſtices aſſigned to hear and de- 


Tr, being in their places doing their 


* offices. 

+ Thus carefal was the legiſlature; in the reign 
of Edward III. to ſpecify and reduce to a cer- 
tainty the vague notions of treaſon, that had 
formerly prevailed in our courts. But the act 
does not flop here, but goes on. Becauſe 
* other like cafes of treaſon may happen in time 


© to 
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tc to come, which cannot be thought of, nor de- 
e clared at preſent, it is accorded, that if any 
«© ther caſe ſuppaled to be treaſon, which 8 
te not above ſpecified, doth happen before any 
judge; the judge ſhall tarry without going to 

judgment of the treaſon, till the cauſe be 

e thewed and declared before the king and his 
<< parkament, whether it ought to be judged 
< treaſon, or other felony.” Sir Matthew Hale 
is very high in his encomiums en the great wiſ- 
dom and care of the parliament, in thus keeping 
this act, by not ſuffering them to run out (upon 
though in caſes that ſeemed to them to have a 
like parity of reaſon; but reſerving them to che 
decifion of parliament. This is a great ſecurity 


act itſe if. — 
<< In conſequence of this power, not indeed ori- 


ginally granted by the ſtatute of Edward III. but 
conſtitutionally inherent in every ſubſequent par- 
Lament; the legiſlature was extremely liberal in 
declaring new treaſons in the unfortunate reign 
of Richard II.— and yet ſo liitle effect have oyer- 
violent laus to prevent any crime, that within 
two years afterwards this very prince was both 
depoſed and murdered. And, in the firſt * 
4 vs 
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of his ſucceſſor s reign, an act was paſſed, re- 
citing, © that no man knew how he ought to 

*© behave himſelf, to do, ſpeak, or ſay, for doubt 
© of ſuch pains of treaſon : and therefore it was 
«© accorded that in no time to come any treaſon 
<< be judged, otherwiſe than was ordained by the 


„ ſtatute of king Edward III.“ This at once 


ſwept away the whole load of extravagant treaſons 
introduced in the time of Richard III. 
gut afterwards, between the reign of Henry 
IV. and queen Mary, and particularly in the 
bloody reign of Henry VIII. the ſpirit of invent- 
ing new and ftrange treaſons was revived. —All 
which were totally abrogated, by the ſtatute 
1 Mar. c. 1. which once more reduced all trea- 
ſons to the ſtandard of. the ſtatute 25 Edw. III. 
ſince which time, though the legiſlature has been 
more cautious in creating new offences of this 
kind, yet the number is very conſiderably en 
creaſed, as we ſhall find upon a ſhort review. 
© Thefe new treaſons I ſhall compriſe under 
three heads. 
1. The firſt ſpecies, relating to papiſs, was 
_ conſidered in a preceding chapter, wherein we 
have only to remember, that by ſtatute 5; | 
c. 1. to defend the Pope's juriſdiction in this 
realm is, for the firſt time, a heavy miſdemeſ- 
nor; and, if the offence be repeated, it is high 
treaſon. 
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treaſon. Alſo by 27 Eliz. c. 2. if any popiſh prieſt, 
born in the dominions of the crown of England. 
ſhall come over hither from beyond the ſeas, un · 
leſs driven by ſtreſs of weather, and departing 

in reaſonable time ; or ſhall tarry here three days 
without conforming to the church, he is guilty 
of high treaſon. And by flat. 3 Jac. 1. c. 4. if 
any natural born ſubje& be withdrawn from his 
allegiance, and reconciled to the pope or ſee of 
Rome, or any other prince or ſtate, both he and 
all ſuch as procure ſuch reconciliation ſhall in- 
cur the guilt of high treaſon. For evegy popiſh 
prieſt of courſe renounces his allegiance to his 
temporal W upon Taking orders ; that 
canonical A to the pope, 
2. * With regard to treaſons relative to the coin 
or a royal ſignatures, [the proviſions of the 
above act] not being found ſufficient to reſtrain 
the evil practices of coiners and falſe moneyers, 
other ſtatutes have been fince made for that pur- 

poſe. 
[ [ Theſe, however, being foreign to our purpoſe, 
need not be recited. ] 

3. The other new ſpeciesof high treaſon is ſuch 
as is created forthe ſecurity of the proteffant ſucce ſ- 
ſion. [Beſide thoſe acts which relate immediately ro 
the family of the pretender] By the ſtatute 1 Ann. 
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ſtat. 2. c. 17. if any perſon ſhall endeavour to 
kinder—the next in facceſſion from ſucceeding to 
the crown, and ſhall maliciouſly and directly at- 
tempt the ſame by any overt act, ſuch offence 
hall be high treaſon. And by ftatute 6 Ann. 
c. 7. # any perſon ſhall maliciouſly, adviſedly, 
and directly, by writing or printing, maintain 
and affirm, that any other perſon bath any right 
or title to the crown of this realm, otherwiſe 
than according to the act of ſettlement ; or that 
the kings of this realm with the authority of 
Parliament are not able to make laws and ftatutes 
to bind the crown and the deſcent thereof; fuch 
perſon ſhall be guilty of high treaſon.” = 
Thus far the judicious Blackfone®, and it is 
hoped the great importance of this extract will 
be a ſufficient apology for its length. 
By ſtatute of the 12th of Richard II. it was 
enacted, that if the king, through a fooliſh. 
-obſtinacy, and contempt of his people, or per- 
verſe froward will, or by any other irregular 
way, ſhall alienate himſelf from his people, and 
will not be governed and regulated by the rights of 
the kingdom, and laudable ordinances made by 
che council of the lords, and great men of the 
realm; but ſhall headily in his mad councils, 


» Comment. vol. IV. p. :5—92. 


exerciſe 
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exerciſe his own arbitrary will: from thenceforth 
it is lawful for them, with the common affent 
and conſent of the people of the realm, to abro- 
gate or depoſe him from the throne ; and ſet up 
in his ſtead, ſomebody of kin, or near of kin ta 
the king of the royal ftock.” 

We now paſs on to the reign of Hary VI. 
early in whoſe reign the following act was paſſed 
qualifications of voters for members of parliament 
The act recites, that 

«© Whereas the elections of knights of ſhires 
te to come to the parliaments of our lord the 
« king, in many counties of the realm of Eu- 
* have now of late been made by very 
«« great, outragious and exceſſive numbers of peo- 
4 ple, dwelling within the as 


<< realm of England, of the which moſt part was 


* of people of fmall ſubfaxce, and of no value, 
« whereof every one of them pretended à voice 
s equivalent, as to ſuch elections to be made, 
ic with the moſt worthy knights and eſquires, 
c dwelling within the ſame counties, whereby 
* manſlaughter, riots, batteries, and diviſions 
* among the gentlemen, and other people of 
| © the ſame counties ſhall very /ikely riſe, and 
* be, unleſs convenient and due remedy be pro- 
«« vided in this behalf: (2. ) our lord the King con · 

« fidering 
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“ fidering the premiſes, hath provided, ordained 
and ſtabliſhed by authority of this preſent 
« Parliament, that the Kxijghrs of the ſhires to be 
« choſen within the ſaid realm of England to come 
«© to the Parliament of our Lord the King, here- 
«c after to be holden, ſhall be chofen in every 
% coutity of the realm of England, by people 
«© dwelling and reſident in the ſame counties, 
. whereof every onè of them ſhall have land or 
te renement, to the value of forty ſhillings by the 
«« zear, at the leafl, above all charges; (3) and 
«* that they which ſhall be fo choſen ſhall be 
„ dwelling and refident within the fame coun- 
© ries; (4) and ſuch as have the greateſt number 
« of them that may expend forty ſhillings by 
66 the year and above, as afore is faid, ſhall be 
«« returned dy the fheriffs of every county, 
© knights for patllament, by indentures feal- 
tc ed betwixt the ſaid ſheriffs and the faid 
«© chuſers ſo to be made: (5) and every ſheriff 
c of the realm of England, ſhall have power by 
© the faid authority to examine upon the Evan- 
«« geliſts every ſuch chuſer, how much he may 
s expend by the year: (6) and if any ſheriff 
c return knights to come to the parliament, 
« contrary to the ſaid ordinance, the juſtices of 
« affizes in their ſeſſion of affizes ſhall have power, 
* by the authority aforeſaid, therefore to enquire, 
- (7) and 
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et queſt the ſame be found before the juſtices 
© and the ſheriffs thereof be duly attained, that 
ce then the ſaid ſheriff ſhall incur the pain of an 
* hundred pounds, to be paid to our lord the 
„ king, and alſo that he have impriſonment by 
a year, without being let to mainpraiſe or 
* bail; (8) and that the knights for the par- 
'© hament returned contrary to the {aid ordi- 
© nance ſhall loſe their wages. 

„Provided always, that he who cannot ex- 
e pend forty ſhillings by year, as aforeſaid, ſhall 
“ in no wiſe be chuſer of the knights for the 
66 parliament ; (2) and that in every writ that, 
6 ſhall hereafter go forth to the ſheriff to chuſe 
knights for the parliament, mention be made 
© of the ſaid ordinances.” 

Whatever might be the pretence or defign 
under which this law was made, it certainly laid 
the axe to the root of our liberties, which can 
never be properly recovered, while this and 
the ſeptennial act (of which hereafter) continue 
in their preſent force and form. The reader 
will, therefore, indulge an obſervation or two 
before we proceed. 

1. This act happily recites the ancient conſti- 
tution while it ſuperſedes it; and thus contains 
in its own bowels, what it is hoped may one day 
be the cauſe of its political death. For it recites 

K that 
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that elections were till then made by *© very 
great numbers of people, dwelling within the 
ſame counties—of which the moſt part was of 
people of ſmall ſubſtance—whereof every one 
pretended to a voice equivalent to the moſt 
_ worthy knights and ſquires. Now all theſe cic- 
cumſtances, though mentioned as grievances, 
are obyiouſly neceſſary to a proper — 
tion of the country. 
2. The ſame act hints at the original nature 
and intent of repreſentatives, namely to be ſer- 
vants of the people; for it is ſaid, that in caſe 
of their being illegally choſen, they ſhall <* ſe 
their wages.” This receipt of wages ſo ſtrongly 
expreſſed their dependence on their conſtituents, 
that, in order to avoid the latter, it has been 
judged expedient to drop the former. Indeed 
the caſe is reverſed ; for though the repreſenta- 
tives do not properly pay wages to the people, 
yet many of them certainly purchaſe their ſeats, 
with as little ſcruple as they do their eſtates. 
And as every man preſumes a right to make the 
moſt of his bargain, the member who buys his 
ſeat, very naturally infers a right to fell his 
vote. 
3. The evident deſign of this act, which was 
io conſine election votes to people of ſome con- 
ſiderable property, is — defeated by 
1 the 
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the change of time and circumſtances. For if 
forty ſhillings then, was equal to twenty pounds 
at preſent (as Blackſtone ſtates it *) the ſpirit of 
the act is quite evaporated. And if forty ſhil- 
lings per annum is now a fuitable qualification, 

then the ſum at firſt ought not to have exceeded 
two ſhillings. 

4. The inconveniences reſuking from general 
liberty have been ever made uſe of as a pretence 
for the neceſſity of reftraining it; but the only 
infallible remedy for theſe is to eftabliſh the 
bleſſings of ſlavery at once. It will be granted 
that in this cafe, however, the remedy would be 
worſe than the diſeaſe ; for certainly the tempo- 
rary evils of ele&ion-ſquabbles are not to be 
compared with the miſery of perpetual bondage. 
And it reflects no great honor on the wiſdom 
that framed this act, that it could deviſe no 

better way to ſecure the freedom of election, 
than by taking away the rights of the electors. 


' Exclude patronage and bribery from elections, 
and there would be little danger of riots and 


confuſion : and even that little might be re- 
moved by a few alterations in the method of 
conducting them. For riots are not occaſioned 
by the concourſe of eleftors ; but by the violence 
of ruffians n hired for the purpoſe. 


Comment. I. p. 173 
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5. But a grand evil in the preſent repreſenta- 
tion of this country is its ineguality; and this is in 
a great meaſure occaſioned by the fluQtuation of 
trade, and other accidental circumſtances. Many 
| boroughs which were formerly confiderable for 
trade, and population, and were judged of ſuffi- 
cient conſequence to ſend two members to par- 
liament, are now reduced to a few diſconſolate 
cottages; and yet ſtil] preſerve the ſame propor- 
tion in chuſing the national repreſentatives. 
Others, which are not reduced quite lo low in 
population, become no leſs contemptible, by the 
right of voting being reſtricted to the members 
of a decayed corporation, Thus the rights of 
election are confined to a few, or perhaps to a 
fingle individual. A late © Hiſtory of boroughs” 
has thoroughly inveſtigated this ſubject, and I 

refer the inquiſitive reader with pleaſure to that 
work; begging leave however juſt to enume. 
rate a few of the moſt ſtriking inſtances of the 


political depravity of boroughs. 
Boroughs. Voters. Patrons and Owners. 


Buckingham - 13 Marq. of Buckingham 
Gatt on 5 2 R. Ladbroke, Eſq. 
Saltaſh —_ — 38 Mr. Buller 


8. 
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Boroughs. Voters. 


St. Michael 
Helſton —< = 


| Caſtle-Riſing = | 


Old Sarum - - 


Boſſiney 8 
Leſtwithiel . < = 


St. Mawe's - - 
Camelford - < 
Eaft looo 
Launceſton - -<- 
Grampound < - 
St. Germains = 
_ Liſkard 
Midhurt - < 


Newport 


Tiverton «< 


Dartmouth GS 


. 


Lyme Regis 
Corfe Caſtle 


is 
36 


Patrons or Owners. 
"Ld Falmouth 
Sir F. Baſſett 
Duke of Leeds 
Counteſs of Suffolk 
E. of Orford 
Ld Camelford 
E. of Bute 5 
E. of Mount Edgcum. 
E. of Mount Edgecum. 
Marq. of Buckingham 
A Clergyman 


Mr. J. Buller 


D. of Northumberland 
Ld Eliot 


Ib 


Ib, 


E. of Egremont 
D. of Northumberland 
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E. of Weſtmoreland 

H. Bankes, Eſq. 
i Bond, Eſq. 
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The fame author enumerates 71 devenay that 

formerly ſent members to parliament, which are 
now disfranchiſed ; and obſerves, that from the 
reign of Edward I. to that of Charles II. bo- 
roughs were created or annihilated at the wham 
of the monarch. 

As a contraft, it may be obſerved that ſome 
obſcure villages which have grown to towns, and 
thoſe towns in wealth and population become al- 
moſt able to vie with the metropolis itſelf, have 
10 repreſentatives. 

That the ſtate of repreſentation bears no 
greater proportion to the contribution of taxes, 
than to the degree of population, may be ſeen 
by the following compariſon of the coun- 
ties, including the cities and boroughs within 
them. . 

ER mn 
Cornwall 
Cumberland 
Devon 

Dorſet 

Durham 
Lancaſter 
Northumberland 
Southampton 
Weſtmoreland 


Parts of 


Land- Tax. Subfidy. Members. 
> Pay 103-—88—Send 216 


_ Wilts 


York 


Middleſex 
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Parts o 
Land- Tax. Subſidy. Members, 
Middleſex} | 
| | Pay 104——1 98—Send 16 
Eſſe x J 


Cornwall ſends 44 members—Middleſex only 
8, including the city of London. 

Thus much for the preſent ſtate of our repre- 
ſentation, which it is hoped will not be judged 
an impertinent digreſſion. 

In the 3gth year of Henry VI. Richard Duke 
of York laid his claim to the crown before par- 
liament; who, after many debates, agreed that 
Henry ſhould continue to wear the crown during 
the remainder of his life, and Richard ſucceed 
bim; unleſs he (Henry) forfeited the ſame by 
infringing any point of the agreement: this for- 
feiture he incurred, and, in conſequence, Ri- 
chard being dead, Edward IV. his ſon was choſen 
and proclaimed king in his ſtead. This extra- 
ordinary election was made by a great multitude 

of people aſſembled in St. John's Fields, and 
aſterwards confirmed by parliament *. . 

| Richard III. tyrant as he was, affected to be 
the object of the people's choice, © whom no 
_ earthly man (ſays he) can govern againſt their 
wills.” After mentioning his hereditary right he 
adds, „to which is now joined your eleſtion, the 


® Speed, Stow, &. 


nobles 
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nobles and commons of this realm, which we, of 
all title poſſible, take for the moſt effectual *.” 

Henry VII. was a miſer; and the great buſfireſs 
of his reign was to collect money into the royal 
treaſury ; to effect which he ſcrupled no ſpecies 
of oppreſſion. In particular, obſolete a&s of 
parliament were revived, for the fake of the pe- 
nalty annexed to them ; and new ones formed of 
the ſame tendency. By one means or other he | 
is ſaid to have ſcraped together 1,800,000l. 
ſterling, which in thoſe days was reckoned an 
_ immenſe ſum! Indeed ſeveral of our kings have 
been charged with avarice ; and the enormous 
expence of monarchy has been conſidered by 
many as an important argument in favour of 
commonwealths. It muſt be confeſſed however 
that this vice 1s not peculiar to kings, and that 
the public money is very apt to ſtick to the 
fingers that count it. Perhaps, if a fair calcu- 
lation could be made, England has loſt more by 
treaſurers and paymaſters than either by the ex- 
travagance or covetouſneſs of princes. The pro- 
per remedy in theſe caſes is a free and honeſt 
repreſentation of the people, who ſhould be 
properly intereſted in the contribution of the 
public money, and that would make them care- 
ful of its expenditure. 


* Speed. _ | 
SECTION 
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SECTION III.. 


From the RETORMATION to the REvortvuTiON. 
Petition of Rights —Habeas Corpus Act, Sc. 


HE next reign introduced the Reformation; 
and it is obſervable that Providence made 
uſe of one of the greateſt tyrants that ever filled 
a throne (for ſuch was Henry VIII.) in order to 
pull down the eccleſiaſtical tyranny of the Pope 
and his creatures. Thisevent deſerves our gra- 
titude, not only for its introducing evangelical 
_ doftrines and a purer mode of worſhip ; but alſo 
for aſcertaining and eſtabliſhing the rights of 
private judgment and the liberty of conſcience 


in matters of religion; though unhappily it was 


long before even the friends of this principle 

underſtood its practical extent. 
I mis reign is remarkable, no leſs for the 
tameneſs of the parliament than the tyranny of 
the prince; they being ever ready to change 
their principles to gratify their verſatility. What 
is worſe than all, they were ſo abje& as to make 
the king's proclamation in ſome caſes of equal 
authority with the laws; an act that makes a com- 
plete ridicule of parliaments, and renders the _ 
Britiſh crown as abſolute as the Spaniſh. This 
L pre- 
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precedent was of very ill conſequence in the 
reigns of the Stuarts. But * theſe proclamations 
(fay Coke and Blackſtone *) have then (and then 
only) a binding force, when they are grounded 

upon and enforce the laws of the realm.” In al! 
other caſes they are waſte paper, or ſomething. 
worſe; for, in many inſtances, they tend to raiſe 
an alarm rather than compoſe it. Such in par- 
ticular, as were ſometimes iſſued to ſtop the cir- 
culation of political pamphlets, under the pre- 
tence of their being ſeditious, have more en- 
creaſed that eirculation than an 100 pounds 
ſpent in advertiſing by the bookſellers; for ſuch 
is the curioſity of Engliſhmen, that every one 
ſuppoſes there muſt be ſomething very extraor- 
dinary in a work that ſo far excites the fears of 
a miniſtry as to produce a proclamation. 
Edward VI. was a prince of admirable virtue 
and ability, and bid fair, had the government 
| devolved into his own hands, to have eclipſed 
| the glory of his predeceſſors; but providence 
deprived us of him in his minority ; and his bi- 
gotted ſiſter, Mary, in three years reduced the 
country to an Aceldama, a field of blood; ſome 
very ſalutary laws were however made in this 
reign, but they are all forgot, through her at- 
tempt to re-eſtabliſh religious ſlavery. 


Comment. vol. I. 270. 


Elizabeth 
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Elizabeth's reign was rendered glorious by the 
wiſdom and integrity of her miniſters, and the 
ſucceſs of her affairs; but ſhe had very high 
notions of prerogative and kept her parlia- 
ments at an awful diſtance. And though ſhe 
had the wiſdom not to oppreſs her ſubjetts, yet 
it is well obſerved by Blackſtone, that the true 
liberty of the ſubjet conſiſts not ſo much in the 
gracious behaviour as in the limited aac of 
the fovereign.” 

The pedantic reign of James I. neither added 
to the glory, or the liberties, of this country. His 
wife courtiers indeed called him a ſecond So- 
lomon, and this is ſaid to have reached the ears 
of the French king. Ves,“ ſaid Louis, © he is 
a Solomon, the ſon of David the Fiddler.“ 

The unfortunate reign of Charles I. contains a 
ſeries of events highly intereſting to Engliſh 
freedom. The very dawn of this reign was ob- 
ſcured with a cloud of grievances ; the moſt au- 
thentic account of which is contained in the fol- 
lowing pctition preſented to him by both Houſes 
of Parliament, in the third year of his reign. 


The PETITION of Ricurs: 


To the King's moſt exellent Majeſty. 


„ The Lords Spiritual and Temporal and 
Commons in parliament aſſembled, humbly ſhew 


I. 2 unto 
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unto our Sovereign Lord the King— That where- 
as it is declared and enatted by a ſtatute made 
and in the time of the reign of king Edward the 
Firſt, commonly called Statutum de Tallagio non 
concedendo, that no tallage or aid ſhall be laid or 
levied by the king, or his heirs, in this realm, 
without the good-will and aſſent of the Arch- 
biſhops, Biſhops, Earls, Barons, Knights, Bur- 
geſſes, and other Freemen of the Commonalty 
of this realm; (2.) and by authority of parlia- 
ment holden in the five and rwentieth year of the 
reign of king Edward the Third, it is declared 
and enacted, that from thenceforth no perſon 
ſhould be compelled to make any loans to the 
king againſt his will, becauſe ſuch loans were 
againſt reaſon, and the Franchiſe of the Land; 
(3.) And by other laws of the realm it is pro- 
vided, that none ſhould be charged by any 
charges or impoſition called a Benevolence, nor 
by ſuch like charge. (4.) By which the ſtatute 
before-mentioned, and other the good laws and 
ſtatutes of this realm, your ſubjetts have inherited 
this freedom, that they ſhould not be compelled 
to contribute to any tax, tallage, aid, or other like 
charge, not ſet by common conſent in parliament. 
2. © Yet nevertheleſs of late divers commil. 
ſions directed to ſundry commiſſioners in ſeveral 
counties, with inſtructions, have iſſued, by means 
whereof 
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whereof your people have been in divers places 
atſembled and required to lend certain ſums of 
money unto your Majeſty, and many of them, 
upon their refuſal ſo to do, have had as oath ad- 
miniſtered unto them not warrantable by the laws 
or ſtatutes of this realm, and have been con- 
ſtrained to become bound to make appearance 
and attendance before your Privy Council, and 
in other places, and others of them have been 
therefore impriſoned, confined, and ſundry other 
ways moleſted and diſquieted; (2) and divers 
other charges have been laid and levied upon 
your people in ſeveral counties by Lord Lieute- 
nants and Deputy Lieutenants, Commiſſioners 
for Muſters, Juſtices of Peace, and others, by 
command or direction from your Majeſty to your 
Privy Council, againſt the law and free cuſtoms 
of this realm. 

3. And whereas alſo by the ſtatute called the 
great charter of the liberties of England, it is de- 
clared and enacted, that no freeman may be taken 
or impriſoned, or be diſſeiſed of his freehold or 
liberties, or of his free cuſtoms, or be outlawed 
or exiled, or in any manner deſtroyed, but by 
the lawful judgment of his peers, or by the law 
of * land. 

And in the cight and twentieth year of 
a reign of king Edward the Third, it was de- 
clared 
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clared and enacted by authority of parliament, 
that no man of what eſtate or condition that he 
be, ſhould be put out of his /and or tenements, nor 
taken, nor impriſoned, nor diſherited, nor put to 
death, without being brought to anſwer, by due 
proceſs of law. 
53. Nevertheleſs, againſt the tenor of the ſaid 
ſtatutes and other the good laws and ſtatutes of 
your realm to that end provided, diverſe of your 
fubjects of late have been impriſoned without any 
| cauſe ſhewed; (2.) and when for their deliver- 
ance they were brought before Juſtices by your 
Majeſty's writs of Habeas Corpus, there to under- 
go and receive as the court ſhould order, and 
their keepers commanded to certify the cauſes of 
their detainer, no cauſe was certified, but that 
they were detained by your Majeſty's ſpecial com- 
mand, fignified by the Lords of your Privy Coun- 
cil; and yet were returned back to ſeveral pri- 
ſons without being charged with any thing, to 
which they might make anſwer according to the 
law. | | = 
6. Whereas of late great companies of ſoldiers 
and mariners have been diſperſed into divers 
counties of the realm, and the inhabitants againſt 
their wills, have been compelled to receive them 
into their honſes, and there to ſuffer them to ſo- 
Journ againſt the laws and cuſtoms of this realm, 
and 
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and to the great grievance and vexation of the 

people. 
7. And whereas alſo by authority of parlia- 
ment, and in the five and twentieth year of the 
reign of king Edward the Third, it is declared and 
enacted, that no man ſhall be forejudged of life 
and limb againſt the form of the great charter 
and law of the land; (2.) and by the ſaid great 
charter and other the laws and ſtatutes of this 
your realm, no man ought to be judged to death, 
but by the laws eſtabliſhed in this your realm, 
either by the cuſtoms of the realm, or by acts 
of parliament; (3.) And whereas no offender of 
what kind ſoever, is exempted from the pro- 
ceedings to be uſed, and puniſhments to be in- 
flicted by the laws and ſtatutes of this your 
realm ; nevertheleſs, of late divers commifhons 
under your Majeſty's great ſeal have iſſued forth, 
by which certain perſons have been aſſigned and 
appointed commiſſioners, with power and au- 
thority to proceed within the land, according to 
the juſtice of martial lau, againſt ſuch foldiers 
and mariners, or other diffolute perſons joining 
with them, as ſhould commit any murder, rob- 
bery, felony, mutiny, or other outrage or miſ- 
demeanor whatſoever, and by ſuch ſummary 
courſe and order as is agreeable to martial law, 
and as is uſed in armies in time of war, to pro- 
cced 
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ceed to the trial and condemnation of ſuch of- 

fenders, and them to cauſe to be executed and 

put to death according to the law martial. 

8. By pretext whereof ſome of your Ma- 
jeſty's ſubjects have been by ſome of the ſaid 
commiſſioners put to death, when and where, if 

by the laws and ftatutes of the land they had de- 

ſerved death, by the ſame laws and ſtatutes alſo 
they might, and by no other ought to have been 

"I and executed. 

9- And alſo ſundry grievous offenders, by 
colour thereof, claiming an exemption, have 
eſcaped the puniſhments due to them by the laws 
and ſtatutes of this your realm by reaſon that 
divers of your officers and miniſters of juſtice 
have unjuſtly refuſed or forborne to proceed 
againſt ſuch offenders according to the ſame laws 
and ſtatutes, upon pretence that the ſaid offenders 
were puniſhable only by martial Jaw, and by 
authority of ſuch commiſſion as aforeſaid ; 
which commiſſions, and all other of like nature, 
are wholly and directly contrary to the faid * 

and ſtatutes of this your realm. 

10. They do therefore humbly pray your 

moſt excellent Majeſty, that no man hereafter be 

compelled to make or yield any giſt, loan, bene- 
volence, tax, or ſuch like charge, without com- 
mon conſent by act of parliament ; (2.) and 

"0 that 
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that none be called to make anſwer, or take 
ſuch oath, or to give attendance, or be con- 
kned, or otherwiſe moleſted or diſquieted con- 
cerning the ſame, or for refuſal thereof; (3.) 
and that no freeman in any ſuch manner as is 
before-mentioned be impriſoned or detained ; 
(4-) And that your Majeſty would be pleaſed to 
remove the ſaid ſoldiers and mariners, and that 
your people may not be ſo burthened in time to 
come; (5.) and that the foreſaid commiſſions 
for proceeding by martial law, may be revoked 
and annulled ; and that hereafter no commiſſions 
of like nature may iſſue forth to any perſon or 
perſons whatſoever to be executed as aforeſaid, 
leſt by colour of them, any of your - Majeſty's 
fubjects be deſtroyed, or put to death contrary 
to the laws and franchiſe of the land. 

11.“ All which they moſt humbly pray of 
your moſt excellent Majeſty, as their rights and 
Fbertizs, according to the laws and ſtatutes of this 
realm, and that your Majeſty would alfo vouch- 
ſafe to declare, that the awards, doings and pro- 
ceedings to the prejudice of your people in any 
of the premiſes, ſhall not be drawn hereafter in- 
to conſequence or example; (2.) and that your 
Majeſty would be alſo graciouſly pleaſed for the 
further comfort and ſafety of your people, to de- 
Clare your royal will and pleafure, that in the 
M things 


* 
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things aforeſaid, all your officers and miniſters 

ſhall ſerve you according to the laws and ſtatutes 

of this realm, as they tender the honour of yous 

Majeſty and the profperity of this kingdom.” 
Which petition being read, June 2, 1682, the 


King's anſwer was thus delivered unto it. 


«© The king willeth, that right be due, according 
70 the laws and cuftoms of the realm; and that the 


ftatutes be put in due execution, that bis ſuljects may 


have no cauſe to complain of any wrong, or oppreſſions, 
_ contrary to their juſt rights and liberties. To the pre- 


1 whereof, be holds himſelf in conſerence as 


well obliged, as of his prerogative.” 
But this anſwer fot giving ſatisfaction, the TEL 


was again petitioned, that he would give a | 
full and ſatisfactory anſwer to their petition in 


full parliament —W hereupon the king in . 
June 7, made this ſecond anſwer. 
„ Lords and Gentlemen, 
«© The anſwer I have already given you, was made 


with ſo good deliberation, and approved by the juug- 


ment of ſo maxy wiſe men, that I could not have 
imagined, but that it ſhould have given you full 
ſatisfaction; but to avoid all ambiguous inter- 
pretations, and to ſhew you that there is no 
doubleneſs in my meaning, I am willing to pleaſe 
you in words, as well as in ſubfance; read your 
petition, and you ſhall have an anſwer that I am 
fure will pleaſe you.” And 
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And then cauſing the petition to be read diſ- 
tinctly by the clerk of the crown, the clerk of 
the parhament read the king's anſwer thereto in 
theſe words, Soit droit fait, comme eft deſre, 1. e. 
Let right be done, as is defred. 
How theſe promiſes were kept, and the miſ- 
chiefs which followed the breach of them, need 
not be recited. When once a king has loſt the 
confidence of his people, or a people the good- 
vill of their prince, without proſpect of recovery, 
the ſooner they ſeparate, the better for both par- 
To balance the evils of Charles's government, 
ſome writers have extolled his domeſtic virtues ; 
but whatever may be urged in favor of his pri- 
vate character, he certainly was a bad prince. 
Indeed ſome of thoſe qualities that paſs for vir- 
tues, in private individuals, may produce the 
moſt unhappy effects in civil governors. That 
ſame ſpirit of ambition, which in the patriot 
ſeeks popularity, urges the prince to arbitary 
prerogative : that principle of independance 
which leads the one to ſcorn an obligation to the 
crown, influences the other to act independant of 
his parliament and people; and that inflexibi- 
lity which conſtitutes Readineſs in the patriot, 
is eſteemed obſtinacy in the prince. So near- 
ly allied, or at leaft ſo cafily miſtaken for 
M 2 each 
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each other, are certain virtues and vices. But 
neither inflexibility nor independency 1s pro- 
perly a virtue, but integrity. It is not ambition, 
but - generoſity or diſintereſtedneſs, that merits 
our applauſe. The ſame motives which influ- 
enced the king to impoſe ſhip-money, would 
have led him as a ſubject to reſiſt it. The vul- 
gar often ſuppoſe that the moſt zealous patriot 
would make the beſt king ; but this is a grand 
miſtake. There was a time that Cromwell was 
conſidered as one of the greateſt patriots of the 
age, yet who ever proved a greater tyrant? In 
ſuch caſes it is common to complain the man is 
changed—has altered his principles; but he 
might reply (as the Vicar of Bray did) that he 
has but one invariable principle ambition. 

Ir was this inſpired Cromwell in the ſenate, 
the army, and (if I may fo call it) on the throne. 
This made the patriot, the ſoldier, and the ty- 
rant. Piety and patriotiſm, it is much to be 
feared, were only the viſors under which he 
ated. Cromwell, however, had virtues as well as 
Charles, and in reſpect of abilities, he had greatly 
the advantage of him. 

Aſter all, it is as impoſſible to juſtify the death 
of Charles as his conduct. He was neither tried 
by the army, the parliament, nor the country; 
but by a faction of his enemies: and the charge 

under 
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under which he was condemned was not pleading 
in a court that had no right to try him. Ht: 
death may therefore be conſidered as a murder; 
dut how it ſhould be a martyrdom, or why we, 
who were then unborn, and our fathers like- 
wiſe, ſhould ſtill once a year implore forgiveneſs 
for the fact, is what I am unable to account for. 
Alſo that we ſhould ſtill annually give thanks to 
Almighty God for the reſtoration of a family, 
which we have long ſince deſervedly exiled, and 
have even made it a high crime publicly to pray 
for, is an other fact no leſs —— and 
unaccountable. | 
The Houſe of Lords having refuſed their con- 
ſent to the king's death, the Commons reſolved 
to dowithout them: having therefore voted them 
| uſeleſs. and dangerous, they paſſed an act for 
their abolition ; allowing them only the privi- 
lege of being elected commoners. At the ſame 
time they excluded ſuch as they judged friendly 
to monarchy among themſelves; and the re- 
mainder, about eighiy in number, but men of 
great abilities, conſidering themſelves as the re- 
preſentatives of the people, undertook to in- 
ſtitute a new form of government: accordingly 
they reſolved that, as the office of King in this 
nation had been found to be unneceſſary, burden- 
ſome and dangerous to the liberties of the people, 
it 
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it ſhould, therefore, be utterly aboliſhed; and 
that the nation ſhould be governed by the re- 
preſentatives of the people, under the form of a 
commonwealth, which was therefore immediately 
—_—_— ; 
| Theſe alterations afford a variety of reflec- 
tions. In the firſt place, the authority by which 
they were effected, was as unconſtitutional as 
that of abſolute monarchy. Though the com- 
mons had been choſen by the people, they had 
long ſat by their own authority; nor were they 
ever elected to model the new conſtitution, but 
to preſerve it. Had a new form of government 
been found neceſſary, they ſnould have appealed 
to the people at large, and have given them an 
opportunity, at leaſt, of filling up the houſe. 
But the abolition of the Lords was a bold ftep, 
and as illegal, in this caſe, as if the Lords had 
aboliſhed the Commons. : 
The diſſolution of the French nobility has 
lately revived this ſubject. The exceſs of ariſ- 
tocratic influence, may in ſome cafes, render its 
abolition neceflary ;- and it may be wiſe for us 
to guard againft that exceſs. Without this ne- 
ceſſity, however, ſuch a ſtep would be dangerous 
and unjuſt. Inſtead of reforming the conſtitu- 
tion it might overturn it, and inſtead of ſecuring 
our 
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our liberties, at once create to them a hoſt of 
powerful enemies. 

Were the orders of nobility to be now formed, 
a variety of powerful arguments might be 
alledged againſt ſuch diſtinctions; but thoſe 
arguments have not the ſame force when urged 
againſt the probable evils of their abolition. A 
| mean, a fooliſh, or a profligate peer, is a fine 
ſubject for ſatire ; and too many ſuch there are; 
it muſt at the fame time be confeſſed, that we 
have ſome who would be noblemen without their 
ſtars. Should a majority of theſe at any time 
riſe to ſuch an elevation of mind, as to deſpiſe 
theſe diſtinctions, or be aſhamed of their com- 
| pany, and fo renounce them, it would be a happy 
day for England. But admitting coronets and 
their wearers to be as futile and childiſh, as their 
bitrereſt enemies aſſert, it is certainly better to 
let children amuſe themſelves with toys than put 
ſwords into their hands, which might deſtroy 
both them and us. 

Nearly related to this ſubjedt i is the right of 
pr imogeniture, on which the exiſtence of nobility 
depends. This does not appear to have been a 
part of the ancient conſtitution, but was im- 
ported from Normandy, along with ſome other 
innovations, and afterwards ſomewhat moderated 
by Henry I. who directed the eldeſt fon to have 
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the principal eftate, and the others to be divided 
among the reſt of the children *. This cuſtom, 
though it has not been carried ſo far in this as in 
fome other countries, is yet conſidered by many 
as a weighty grievance : and the abolition of the 
privilege in France, has led ſome perſons to 
wiſh it the fame end in this country. There 
are others, however, not only fearful of ſuch 
great and ſudden alterations; but who think this 
diſtinction among the children of noble families 
neceſſary, in order to promote exertion among 
the younger branches, and keep up a proper 
ſupply of ſoldiers, lawyers, and churchmen of 
the higher clafſes! 

Now we ſpeak of church-men, there are ſome 
who plead ſtrongly in favour of the Houſe of 
Lords, who yet cannot ſee the propriety of 
Piſhops ſitting in it. The term Spiritual Lords 
they conſider as profane and contradictory, be- 
cauſe” ſpiritual men, miniſters of Jeſus Chriſt, 
are expreſsly commanded not to be Lords over 
God's heritage +. And when our Saxon anceſ- 
tors introduced them firſt into their Wittena- 
gemote, it was rather for the aſſiſtance to be 
hoped from the piety, wiſdom and learning, 
(they being almoſt the only perfons then able 


* Blackone's Com. IV. 421. + L. Peter . 4. 
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to write or read) than as a matter of right ; 
nor do they appear ever to have formed an eſ- 
fential branch of the legiſlature, ſome parlia- 
ments having been ſummoned without them, 
and many acts paſſed, the authority of which 
cannot be called in queſtion *. 

Beſide, if ancient preſcription were ſufficient 
to entitle them to ſeats in parliament, the ſame 
might be urged by other orders of ecclefiaſtics 
which were excluded at the reformation ; and 
are not allowed to vote there, becauſe they have 
ſeats in convocation ; and it is difficult to ſay 
why the ſame arguments ſhould not operate 
againſt Biſhops, as againſt the inferior clergy. 
Part of theſe above remarks may be extended 
to monarchy itſelf. New-formed ſtates often be- 
gin with a common-wealth, till perhaps ſome 
active ſpirit, ſome exalted genius, partly by 
the force of extraordinary ſervices, and partly 
through the deference paid to his merits, riſes 
above the reſt, is formed into a preſident, or a 
protector, if not into a king. And it is worthy 
our remark, that even in America the conve- 
nience of a vifible head or chief magiſtrate, has 
introduced a preſident, with perhaps all the 
power neceſſary to be intruſted with a king, 


* Black fiane Com. I. 156, and note . 
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though without the name; and with leſs pomp 
and expence than kings generally affe&. 

But it may be proper in ſpeaking of monar- 
chy to diſtinguiſh between the thing itſelf and 
certain appendages with which it is uſually affo- 
ciated. The reſpe& formerly paid to high titles, 
gilded coaches, and gay trappings of ſtate, is 
now loft. The divinity aſcribed to indefeafible 
hereditary right, and holy unction, is no more. 
The curtain is withdrawn, and kings, to be re- 
ſpectable now, muſt appear and act like men. 

Great abilities and extraordinary virtues can- 
not be expected to deſcend in a right line 
through many generations. Nor are they ne- 
ceffary to a monarch guided by the wiſdom of a 
nation. Common fenſe and common honeſty 
are the only eſſential requiſites ; and where theſe 
fail, in the courſe of à lineal ſucceſſion, the 
people, or, if you pleaſe, the parliament have 
conſtitutional authority to look farther. 
Nothing, but the confuſion which followed 
from a collition of different intereſts and parties, 
could have reconciled the people fo ſoon to have 
received the ancient yoke of monarchy in the 
perſon of Charles II. and that without thoſe 
ſtipulations and that ſecurity for liberty, which he 
would have been glad to have given to come at 

the 
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the crown. One excellent law, however, was 
paſſed in the firſt year in this reign, which 
placed our liberties in ſome reſpe& in a better 
ſituation than they had been fince the con- 
queſt. I mean the act for taking away the Court 
of Wards and Liveries; together with Tenure in 
capite, Knights Service, and Purveyances, and for 
ſettling a Revenue on his Majeſty in lieu thereof. 

In 1662, Bartholomew day was a ſecond. time 
rendered infamous by the ejection of 2000 m1 - 
nifters, (many of them according to Mr. Locke, 
of great piety and learning) and this for not 
ſubſcribing ex animo a Common Prayer Book, 
which many of them had no opportunity of ſee- 
ing, and few of properly confidering. 

In 1679 was paſſed a famous ad, for better 
ſecuring the liberty of the ſubject (of which the 
* is a copy) commonly called 


I. Whereas great delays have been uſed by 
ſheriffs, gaolers, and other officers, to whoſe 
cuſtody any of the king's ſubjects have been 
committed for criminal, or ſuppoſed criminal 
matters, in making returns of writs of habeas 
corpus to them directed, by ſtanding out an alias, 


* The firſt time was by the Paris Maffacre 1572. 
| N 2 and 
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and pluries, habeas corpus, and ſometimes more, 
and by other ſhifts, to avoid their yielding obe- 
dience to ſuch writs, contrary to their duty, and 
the known law of the land ; whereby many of 
the king's ſubjects have been, and hereafter may 
be long detained in priſon, in ſuch cafes where 
by law they are batlable, to their great charges 
and vexation. 
II. For the prevention whereof, and the more 
ſpeedy relief of all perſons impriſoned for any 
ſuch criminal, or ſuppoſed criminal matters. (2.) 
Be it enacted. That whenſoever any . perſon or 
perſons ſhall bring any Habeas Corpus directed 
unto any ſheriff or ſheriffs, gaoler, miniſter or 
other perſon whatſoever, for any perſon in his or 
their cuſtody; and the faid writ ſhall be 
ſerved upon the faid officer, or left at the gaol or 
priſon with any of the under-officers, under- 
| keepers, or deputy of the faid officers or keepers; 
that the ſaid officer or officers, his or their un- 
_ der-officers or keepers or deputies ſhall within 
three days after the ſervice thereof, as aforeſaid 
(unleſs the commitment aforeſaid were for trea- 
ſon or felony, plainly and ſpecially expreſſed in 
the warrant of commitment) upon payment or 
tender of the charges of bringing the faid pri- 
ſoner to be aſcertained by the Judges or Court 
that awarded the fame, and endorſed upon the 
| ſaid 
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faid writ, not exceeding twelve pence per mile, 
and upon ſecurity given by his own bond to pay 
the charges of carrying back the priſoner, if he 
| ſhall be remanded, by the Court or Judge, to 
which he ſhall be brought according to the true 
intent of this preſent a&, and that he will not 
make any eſcape by the way, make return of 
ſuch writ. (3.)And bring or cauſe to be brought 
the body of the party ſocommitted or reſtrained, 
unto, or before, the Lord Chancellor, or Lord 
Keeper of the Great Seal of England for the 
time being, or the Judges or Barons of the ſaid 
Court from whence the ſaid writ ſhall iſſue, or 
unto and before ſuch other perſon or perſons be- 
fore whom the ſaid writ 1s made returnable, ac- 
cording to the command thereof. (4:) And ſhall 
then likewiſe certify the true cauſes of his de- 
rainer, or impriſonment; unleſs the commitment 
of the ſaid party be in any place beyond the di- 
ſtance of twenty miles from the place or places, 
where ſuch Court or perſon 1s or ſhall be refid- 
ing: and if beyond the diſtance of twenty miles, 
and not above one hundred miles, then within 
the ſpace of twenty days after ſuch the delivery 
aforeſaid, and not longer, 

III.“ And to the intent that no ſheriff, . 5 
or other officer may pretend ignorance of the im- 
port of any ſuch writ. (2.9 Be 1 it enacted by the 


authority 
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authority aforeſaid, That all ſuch writs ſhall be 
marked in this manner, per fatutum iriceſſimo pri- 
mo Caroli Secundi Regis, and ſhall be figned by the 
perſon that awards the ſame. (3.) And if any 
perſon or perſons ſhall be, or ſtand committed 
or detained as aforeſaid, for any crime, unleſs, 
for felony, or treaſon, plainly expreſſed i in the 
warrant of commitment, in the vacation time, and 
cout of term, it ſhall and may be lawful to and 
for the perſon or perſons ſo committed or de- 
trained (other than perſons convict, or in execu- 
tion) by legal proceſs, or any one on his or their 
| behalf, to appeal, or complain to the Lord Chan- 
cellor, or Lord Keeper, or any one of his Ma- 
jeſty's Juſtices either of the one bench, or of 
the other, or the Barons of the Exchequer of 
the degree of the coif. (4.) And the ſaid Lord 
Chancellor, Lord Keeper, Juſtices, or Barons, 
or any of them, upon view of the copy or copies 
of the warrant or warrants of commitment and 
detainer, or othewiſe upon oath made, that ſuch 
copy or copies were denied to be given by ſuch 
perſon or perſons, or any on his, her, or their 
behalf, atteſted and ſubſcribed by two witneſſes, 
who were preſent at the delivery of the ſame, to 
award and grant an Habeas Corpus under the ſeal 
of ſuch court whereof he ſhall then be one of 
the Judges. (5.) To be directed to the officer 


Or 
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or officers in whoſe cuſtody the party ſo com- 
mitted or detained, ſhall be returnable imme- 
 diately before the ſaid Lord Chancellor or Lord 
Keeper, or ſuch Juſtice, Baron, or any other 
Juſtice, or Baron of the degree of the coif of 
any of the faid courts. (6.) And upon ſervice 
thereof as aforeſaid, the officer or officers, his 
or their under-officer or under-officers, under- 
keeper or under-keepers, or deputy, to whole 
cuſtody the party is ſo committed or detained, 
ſhall within the times reſpectively before limited, 
bring ſuch priſoner or priſoners before the faid 
Lord Chancellor or Lord Keeper, or ſuch Juſ- 
_ tices, Barons, or one of them, before whom the 
faid writ is made returnable, and in caſe of his 
abſence, before 'any other of them, with the 
return of ſach writ, and the true cauſes of the 
commitment and detainer. (7.) And thereup- 
on Within two days after the party ſhall be brought 
before them, the ſaid Lord Chancellor or Lord 
Keeper, or fuck Juſtice or Baron before whom 
the priſoner ſhall be brought as aforeſaid, ſhall 
ment, taking his or their recognizance, with one 
or more ſurety or ſureties in any ſum, according 
to their diſcretion, having regard to the quality 
of the priſoner, and nature of the offence, for 


his or their appearance in the court of King's 


2 Bench 
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Bench the term following, or at the next aſſizes, 
ſeflions, or general gaol-delivery of and for ſuch 
county, city, or place, where the commitment 
was, or where the offence was committed, or in 
ſuch other court where the ſaid offence is proper- 
ly recognizable, as the caſe ſhall require, and 
then ſhall certify the ſaid writ with the return 
thereof, and the faid recognizance or recogni- 
Zances into the faid court, where ſuch appear- 
ance is to be made. (6.) Unleſs it ſhall appear, 
unto the ſaid Lord Chancellor, or Lord Keeper, 
or Juſtice or Juſtices, Baron or Barons, that the 
party ſo committed is detained upon a legal pro- 
ceſs, order, or warrant out of ſome court that 
hath juriſdictĩon of criminal matters, or by ſome 
warrant ſigned and ſealed with the hand and ſeal 
of any of the ſaid Juſtices or Barons, or ſome 
Juſtice or Juſtices of the Peace, for ſuch matters 
or offences for the which: by the law —— 
is not bailable. 
IV. .; provided ** be it 8 That 
if any perſon ſhall have wilfully neglected by the 
ſpace of two whole terms after his impriſoament, 
to pray a Habeas Corpus for his enlargement, ſuch 
perſon ſo wilfully neglecting, ſhall not have any 
Habeas Corus to be granted in vacation time in 
purſuance of this a&. 
V. 2 
ſaid, 
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ſaid, That if any officer or officers, his or their 


under- officer, under - officers, under-keeper, or 


under-keepers, or deputy, ſhall negle& or re- 
fuſe to make the returns aforeſaid, or to bring 
the body or bodies of the priſoner or priſoners 
according to the command of the faid writ, 
within the reſpective times aforeſaid, or upon 
demand made by the priſoner, or perſon in his 


behalf; ſhall refuſe to deliver, or within the ſpace 


of fix hours after demand, ſhall not deliver to 
the perſon ſo demanding, a true copy of the 


warrant or warrants of commitment and detainer 


of ſuch priſoner, which he or they are hereby 
required to deliver accordingly, all and every 
the head gaolers, and keepers of ſuch priſons, 
and fuch other perſon, in whoſe cuſtody the pri- 
ſoner ſhall be detained, ſhall for the firſt of- 
fence forfeit to the prifoner or party grieved, the 
ſum of one hundred pounds ; (2.) And for the 
ſecond offence, the ſum of two hundred pounds, 
and ſhall and is hereby made incapable to hold 
or execute his ſaid office; (3.) the ſaid penalties 
to be recovered by the priſoner or party grieved, 
his executors or adminiſtrators, againſt ſuch of- 
fenders, his executors or adminiſtrators, by any 
action of debt, ſuit, bill, plaint or information, 
in any of the king's courts at Weſtminſter, 
wherein no effoign, protection, privilege, in- 
O junction, 
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junction, wager of law, or ſtay of proſecution 
by non vult ulterius proſequi, or otherwiſe, ſhall be 
admitted or allowed, or any more than one im- 
parlance. (4.) And any recovery or judgment 
at the ſuit of any party grieved, ſhall be a ſuffici- 
ent conviction for the firſt offence ; and any after 
recovery or judgment at the ſuit of a party grieved, 
for any offence after the firſt judgment, ſhall be a 
ſufficient conviction to bring the officers or per- 
ſon within the ſaid penalty for the ſecond offence. 
6. And for the prevention of unjuſt vexation 
by reiterated commitments for the ſame; (2.) 
Be it enatted by the authority aforeſaid, That no 
perſon or perſons which ſhall be delivered or ſet 
at large upon any Habeas Corpus, ſhall at any 
time hereafter be again impriſoned or committed 
for the ſame offence, by any perſon or perſons 
whatſoever, other than by the legal order, and 
proceſs of ſuch court wherein he or they ſhall be 
bound by recognizance to appear, or other court 
having juriſdiction of the cauſe; (3.) And if any 
other perſon or perſons ſhall knowingly contrary 
to this act re- commit, or impriſon, or knowingly 
procure or cauſe to be re- committed or impri- 
ſoned for the ſame offence, or pretended offence, 
any perſon or perſons delivered or ſet at large as 
aforeſaid, or be knowingly aiding or aſſiſting 
therein, then he or they ſhall forfeit to the pri- 
ſoner or party grieved, the ſum of five hundred 
| pounds 
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pounds, any colourable pretence or variation in 
the warrant or warrants of commitment notwith- 
ſtanding, to be recovered as aforeſaid. 

7. Provided always, and be it further enacted, 
That if any perſon or perſons ſhall be committed 
for high treaſon or felony, plainly and ſpecially 
expreſſed in the warrant of commitment, upon 
his prayer or petition in open court the firſt week 
of the term, or firſt day of the ſeſſions of Oyer 
and Terminer, or general gaol-delivery, to be 
brought to his trial, ſhall not be indicted ſome 
time in the next term, ſeſſions of Oyer and Ter- 
miner, or general gaol-delivery aſter ſuch com- 
mitment, It ſhall and may be lawful to and for 
the Judges of the Court of King's Bench, and 
| Juſtices of Oyer and Terminer, or general gaol- 

delivery, and they are hereby required upon mo- 
tion to them made in open court the laſt day 
of the term, ſeſſions, or gaol-delivery, either 
by the priſoner, or any one in his behalf, to 
ſet at liberty the priſoner upon bail, unleſs it 
appear to the Judges and Juſtices upon oath 
made, that the witneſſes for the king could not 
be produced the ſame term, ſeffions or gaol-de- 
livery ; (2.) And if any perſon or perſons com- 
mitted as aforeſaid, upon his prayer or petition 
in open court, the firſt week of the term, or firſt 
day of the ſeſſion of Oyer and Terminer, and 
general 5 to be brought to his trial, 
O 2 mall 
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ſhall not be indicted and tried the ſecond term, 
ſeſſions of Oyer and Termzner, or general gaol- 


delivery after his commitment, or upon his trial 


ſhall be acquitted, he ſhall be 3 from 
his impriſonment. 

8. Provided always, That nothing in this act 
ſhall extend to diſcharge out of priſon any per- 


ſon charged in debt, or other action, or with 


proceſs in any civil cauſe, but that after he ſhall 


be diſcharged of his impriſonment for ſuch his 


criminal offence, he ſhall be kept in cuſtody : ac- 
cording to law for ſuch other ſuit. 


9. © Provided always, and be it enatted by the 


authority aforeſaid, That if any perſon or per- 
ſons ſubjects of this realm, ſhall be committed to 
any priſon, or in cuſtody of any officer or officers 
whatſoever, for any criminal, or ſuppoſed cri- 
minal matter, That the ſaid perſon ſhall not be 
removed from the ſaid priſon and cuſtody, 
into the cuſtody of any other officer or offi. 
cers, (2.) unleſs it be by Habeas Corpus, or 
ſome other legal writ; or where the pri- 
ſoner is delivered to the conſtable or other infe- 
rior officer to carry ſuch priſoner to ſome com- 


mon gaol; (3.) or where any perſon is ſent by 


order of any Judge of aſſize, or Juſtice of the 
Peace to any common workhouſe, or houſe of 
correction; (4.) or where the priſoner is removed 
from 


| L 
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from one priſon or place to another within the 
ſame county, in order to his or her trial or diſ- 
charge in due courſe of law; (5 ) or in caſe of 
ſudden fire or infection, or other neceſſity; (6.) 
And if any perſon or perſons ſhall after ſuch 
commitment aforeſaid, make out and ſign, or 


counterſign any warrant or warrants for ſuch re- 


moval aforeſaid, contrary to this act, as well he 
that makes or ſigns or counterſigns ſuch warrant 
or warrants as the officer or officers, that obey or 
execute the ſame, ſhall ſuffer, and incur the 
pains and forfeitures in this act before-mentioned, 
both for the firſt and ſecond offence reſpeQtively, 
to be recovered in manner aforeſaid by the party 


grieved. 


10. © Provided alſo, and be it further enacted 
by the authority aforeſaid, That it ſhall. and may 
be lawful to and for any priſoner and priſoners as 
aforeſaid, to move, and obtain his or their Ha- 


beas Corpus, as well out of the High Court of 


Chancery, or Court of Exchequer, as out of the 


courts of King's Bench or Common Pleas, or 
either of them; (2.) And if the ſaid Lord Chan- 


celior, or Lord Keeper, or any Judge or Judges, 


Baron or Barons for the time being, of the de- 
gree of the Coif of any of the courts aforeſaid 


in the vacation time, upon view of the copy or 


copies of the warrant or warrants of commitment or 


detainer, 
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detainer, or upon oath made, that ſuch copy or 


copies were denied as aforeſaid, ſhall deny any 


writ of Habeas Corpus by this act required to be 


granted, being moved for as aforeſaid, they ſhall 


ſeverally forfeit to the priſoner or party grieved, 
the ſum of five hundred pounds, to be recovered 
in manner aforeſaid. 

11. And be it enacted, and declared by + the 
authority aforeſaid, That an Habeas Corpus ac- 


cording to the true intent and meaning of this 


act, may be directed, and run into any county 
palatine, the Cinque Ports, or other privileged 
places within the kingdom of England, domi- 
nion of Wales, or town of Berwick upon Tweed, 


and the ifles of Jerſey and Guernſey; any la- 


or uſage to the contrary notwithſtanding 
12.* And for preventing illegal impriſonments 


in priſons beyond ſeas, (2.) Be it further enafted 


by the authority aforeſaid, that no ſubject of this 
realm that now 1s, or hereafter ſhall be an inha- 
bitant or reſiant of this kingdom of England, 
dominion of Wales, or Town of Berwick upon 


Tweed, ſhall or may be ſent prifoner into Scot- 


land, Ireland, Jerſey, Guernſey, Tangier, or 
into any parts, garriſons, iſlands, or places be- 
yond the ſeas, which are, or at any time here- 
after, ſhall be within or without the dominions 
of his __ his heirs and ſucceſſors, (3.) 

And 


ſuch impriſonment, maintain by virtue of this 


the perſon or perſons by whom he or ſhe ſhall 
be ſo committed, detained, impriſoned, ſent 
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And that every ſuch impriſonment is hereby 
enatted and adjudged to be illegal; (4.) and 
that, if any of the ſaid ſubjects now is, or here- 
after ſhall be ſo impriſoned, every ſuch perſon and 
perſons ſo impriſoned, ſhall and may for every 


akt, an action or actions of falſe impriſonment, 
in any of his Majeſty's courts of record, againſt 


priſoner, or tranſported contrary to the true 
meaning of this act, and againſt all or any per- 
ſon or perſons that ſhall frame, contrive, write, 
ſeal, or counterſign any warrant or writing for 
ſuch commitment, detainer, impriſonment, or 
tranſportation, or ſhall be adviſing, aiding or 
aſſiſting in the ſame, or any of them; (5.) And 


the plaintiff in every ſuch action ſhall have 


judgment to recover his treble coſts, beſides da- 
mages; which damages ſo to be given, ſhall not 
be leſs than five hundred pounds ; (6.) in which 
aktion, no delay, ſtay or ſtop of proceeding, by 


rule, order, or command, nor no injunction, 


protection, or privilege whatſoever, nor any 


more than one imparlance ſhall be allowed, ex- 
cepting ſuch rule of the court wherein the ation 
ſhall depend, made in open court, as ſhall be 
thought in juſtice neceſſary, for ſpecial cauſe to 

* 
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be expreſſed in the faid rule; (7.) And the per- 
ſon or perſons who ſhall knowingly frame, con- 
_ trive, write, ſeal or counterſign any warrant for 
ſuch commitment, detainer, or tranſportation, 
or ſhall ſo commit, detain, impriſon, or tranſ- 
port any perſon or perſons contrary to this att, 
or be any ways adviſing, aiding or affiſting there- 
in, being lawfully convicted thereof, ſhall be dif- 
abled from thenceforth to bear any office of truſt 
or profit within the ſaid realm of England, do- 
minion of Wales, or Town of Berwick upon 
Tweed, or any of the iſlands, territories or do- 
minions thereunto belonging. (8.) And ſhall in- 
cur and ſuſtain the pains, penalties and forfeitures 
limited, ordained, and provided in and by the 
ſtatute of proviſion and premunire, made in the 
ſixteenth year of king Richard the Second. (g.) 
And be incapable of any pardon from the king, 
his heirs or ſucceſſors, of the ſaid forfeitures, 
loſſes, or difabilitics, or any of them. 
21. And becauſe many times perfons charged 
with petty treaſon or felony, or as acceſſaries 
thereunto are committed upon ſuſpicion only» 
whereupon they are bailable or not according as 
the circumftances making out that ſuſpicion are 
more or leſs weighty, which are beſt known to 
the Juſtices of Peace that committed the perſons, 
and have the examinations before them, or to 
other 
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other Juſtices of the Peace in the county: (a.) 
Be it therefore enacted, That where any per- 
fon ſhall appear to be committed by any judge 
or Juſtice of the Peace, and charged as acceſſary 
before the fact, to any peity treaſon or fe- 
lony, or upon ſuſpicion thereof, or with 
ſuſpicion of petty treaſon or felony, which 
petty treaſon or felony ſhall be plainly and 
ſpecially expreſſed in the warrant of com 
mitment, that ſuch perſon ſhall not be re- 
moved or bailed by virtue of this act, or in any - 
other manner than they might have been before 
the making of this act.“ 
The writ of Habeas Corpus is a remedy given 
by the common law for ſuch as were unjuſtly de- 
tained in cuſtody, to procure their liberty : but 
before this ſtatute, was rendered far leſs uſeful 
than'it ought to be, partly by the Judges, pretend- 
ing a power to grant, or deny the faid writ at 
their pleaſure, in many caſes; and eſpecially by 
the ill praftices of ſheriffs and gaolers, by put- 
ting the priſongr to the charge and trouble of an 
alias and pluries (that is, a ſecond and third writ, 
before they would obey the firſt, for there was 
no penalty till the third) and then at laſt the 
Judges would oft-times alledge, That they could 
not take bail, becauſe the party was a priſoner of 
the ſlate, &c. to remedy which miſchiefs, this 
moſt wholeſome law was provided. 
| — At 
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| At this period (1679) Judge Blackftone thinks 
our conftitution was at its * full vigour; but 
this, from the improvements it has ſince received, 
particularly at the Revolution, appears to be a 
miſtake; and it is hoped, the preſent generation 
will give a fuller demonſtration of it. It is con- 
felled that many laws paſſed in this reign, beſide 
thoſe above enumerated, were friendly to pub- 
he liberty; but that the Teſt and Corporation acts 
are to be reckoned among that number, as they 
are by his 2 will not be — 
granted. ! 

It ſeems alſo not a kutte paradoxical to afſert, 
that the conftitution was as its perfeQtion in a 
reign doubly infamous for licentioufneſs and ty- 
ranny: and imphies, if true, a radical defeft in 

that conſtitution which was fo inadequate to the 
preſervation, not only of the people's liberties 
and morals, but even of their lives; for this reign 
produced ſeveral illuſtrious martyrs in the cauſe 
of Freedom, among whom Lord RuffeFand A 
gernon Sidney hold the moſt diſtifguiſhed rank. 

Theſe illuſtrious patriots ſuffered for the very 
principles which,a few years after, produeed the glo- 
rious Revolution. Among the aceuſations againſt 
the latter a principal one vas the publiſhing a cer- 
tain treaſonable paper found in his private cloſet. 
As we have reaſon to thank God times are not 

3 quite 
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quite ſo dangerous at preſent, we ſhall give part 
of an extract that was read to criminate him on 
the trial. 
— Bratton * ſaith, ande king bath three 
ſuperiors, to wit, God, the Law, and the Furlia- 
ment; that is, the power, originally in the peo- 
ple of England, is delegated unto the parlia- 
ment. He is ſabje unto the law of God as he 
is a man; to the people, that makes him a king, 
inaſmuch as he is a king; the law ſets a 
meaſure unto that ſubjection, and the parlia- 
ment judges of the particular caſes thereupon 
arifing: he muſt be content to ſubmit his intereſt 
unto theirs, fince he is no more than any one of 
them, in any other reſpect, than that he is, by 
the conſent of all, raiſed above any other. 
ef he doth nat like this condition, he may 
renounce the crown; but if he receive it upon 
that condition, (as all magiſtrates do. the power 
they receive) and ſwear to perform it, he muſt 
expett that the performance will be exglſad, os 
revenge talen by thoſe that he hath betrayed.” 
The charatter of Algernon Sidney was juſtly | 
if not poetically, given in the 2 Epitaph 
on his memory. | 


* An eminent Engliſh Law Author in the thirteenth century. 
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cc ALGERNOY SIDNEY fills this tomb, 

4 An Atheiſt for diſdaining Rome, 

A rebel bold for ſtriving ſtill 

« To keep the law above the will: 

« Crimes, damn'd by church and government. 
« Alas! where muſt his ghoſt be ſent ? 

« Of Heav'n it cannot but deſpair, 
<< If holy Pope be turn-key there; 
4 And Hell it ne'er muſt entertain, = 
c For there is all tyrannic reign. 

< Where goes it then ?—Where't ought to go, 
« Where Pope nor Devil have to do. 


The integrity of theſe worthies has however 
been attacked in the preſent century on the au- 
thority of ſome letters publiſhed by Sir 7. Dal- 
rymple ; admitting, however, the whole of his evi- 
dence, it amounts to no more than that Charles 
II. ſcandalouſſy intrigued with France to enflave 
| his people; and the patriotic party, knowing 
this, thought themſelves juſtified in intriguing 
with the ſame power to countera@ his deſigns. 
And there appears no greater criminality in their 
conduct than in that of thofe great men who 
took ſimilar meaſures to bring about the Revo- 
jution; only the former did not fo happily ſuc- 
ceed *. This compariſon leads us to the next 

pw 3 
* See Dr. Tor ess examination of the charges againſt Lord Ruſſcl, 
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SECTION IV. 


From the REvolUuriox to the PaESEXT TiME.— 
Of the Bill of Rights, —At of Settlement, — 
Coronation Oath, &c. 


HE Revolution of 1688 forms an zrain our 
hiſtory that ought ever to be dear to Eng- 


liſhmen ; not only as it excluded the tyrannical 


Stuart race, but alſo as it diſtinly marked the 
principles of our Conſtitution, on which it was 
effected. 

The moſt unqueſtionable evidence reſpeAting 
this event is to be derived from the celebrated Bil i 
or Ricurs, paſſed in the cloſe of the following 
year. 8 

This act recites a declaration of rights vio- 
lated by James II. (which declaration had been 
preſented by the parliament to the Prince and 
Princeſs of Orange on their arrival in this coun. 
try) and of which this a& was intended as a pub.. 
lic and perpetual recognition. After declaring 
the throne vacant by the forfeiture and abdica- 
tion of the late king, the att declares, That 


the pretended power of ſuſpending of [or dif- 
Penn 


— — 


illegal. 
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penſing with] laws, or the execution of laws, by 


regal authority, without conſent of parliament is 
illegal. 

« That the commiſfion for erekting the late 
Court of Commiſſioners for ecclefiaſtical cauſes, 
and all other commiſſions and courts of like na- 


ture, are illegal and pernicious. 


« That the levying money for or to the uſe of 
the crown, by pretence of prerogative, without 


grant of parkament for longer time or in other 


manner than the ſame is, or ſhall * is 


« That it is the right of che ſubjetis to petition 
the king, and that all commitments and proſe- 
cutions for ſuch petitioning are illegal. 
* That the raifing or keeping a ſtanding army, 

within the kingdom in time of peace, unleſs it be 
with conſent of parliament, is againſt law. 

© That the ſubjects which are proteſtants may 
bave arms for their defence ſuitable to their 


conditions, and as allowed by law. 


* That election of members of parliament 
ought to be free. 
« That the freedom of ſpeech, and debates or 


proceedings in parliament ought not to be im- 


peached or queſtioned in oy —_ or place out 
of parliament. 


„That exceſſive bail ought not to de required, 


nor 


The Britiſh Conffitutiam. 111 
nor exceſſive fines impoſed, nor cruel and unuſual 
puniſhments infliged. | 

* That jurors ought to be duly impannelled 
and returned, and jurors which paſs upon men in 
trials for high treaſon ought to be freeholders. 

« That all grants and promiſes of fines and 
forfeitures of particular perſons before convic- 
tion, are illegal and void. 

And that for redreſs of al} of all grievances, and 
for the amending, ftrengthening and preſerving 
of the laws, parliaments ought to be held Jre- 
quently, 

And they do claim, demand, and inſiſt upon 
all and ſingular the premiſes, as their undoubted 
Tights and liberties; and that no declarations_ 
judgments, doings, or proceedings, to the pre- 
judice of the people in any of the faid premiſes, 
ought in any wiſe to be drawn hereafter into 
conſequence or example. - 

« To which demand of their rights, they are 
particularly encouraged by the declaration of 
his Highneſs the prince of Orange, as being the 
only means for obtaining a full redreſs and re- 
medy therein. 

_ « Having therefore an entire confidence, that 
his ſaid Highneſs the Prince of Orange will per- 
fect the deliverance ſo far advanced by him, and 


will till preſerve them from the violation of 
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their rights, which they have here aſſerted, and 
from all other attempts upon their — 
rights and liberties. 
The ſaid Lords Spiritual and Wend and 
Commons aſſembled at Weſtminſter do reſolve, 
That William and Mary, Prince and Princeſs of 
Orange be, and be declared; King and Queen of 
England, France, and Ireland, and the domi- 
nions thereunto belonging; to hold the crown 
and royal dignity of the ſaid kingdoms and domi- 
nions, to them the ſaid Prince and Princeſs, during 
their lives, and the life of the ſurvivor of them. 
And the Lords ſpiritual and Temporal, and 
Commons, do pray the ſaid Prince and Princeſs 
to accept the ſame accordingly.” 
[Here follow the new oaths of allegiance and 
ſupremacy i in theſe words, viz.] 


« I A. B. do fincerely promiſe and ſwear, that 
I will be faithful, and bear true allegiance to 
their Majeſties King William and Queen Mary; 
| So help me God.” 
« 1 A. B. do ſwear, that 7 do from my heart 
abhor, deteſt and abjure, as impious and here- 

tical this damnable doctrine and poſition, that 
| Priaces excommunicated or deprived by the Pope, 
or any authority of the See of Rome, may be 


depoſed or murdered by their ſubjects, or any 
other whatſoever. 


« And 


that the faid —— two houſes of parliament, 


verted. 
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* And I do declare, that no foreign prince, 
perſon, or prelate, ſtate or potentate, hath, ot 
ought to have any juriſdiction, power, ſuperio- 
rity, pre- eminence or authority, eccleſiaſtical or 
2 within this realm; 


So help me God.” 
[Here is inſerted their ſaid highneſſes accep- 
tance of the crown, according to the aforeſaid 


declaration. 


And therefore their majeſties were pleaſed, 


ſhould continue to fit, and with their majeſties 


royal concurrence, make effectual proviſion for 


the ſettlement of the religion, laws, and liberties 
of this kingdom, fo that the ſame for the future 
might not be in danger again of being ſub- 


« Now in purſuance of the premiſes, the ſaid 


lords ſpiritual and temporal, and commons in 


parliament aſſembled, for the ratifying, confirm- 


ing, and eſtabliſhing the ſaid declaration, and 


the articles, clauſes, matters, and things therein 
contained, by the force of a law made in due 


form by authority of parliament, do pray that it 
may be declared and enacted, that all and ſingular 


the Ricyts anD LIBERTIES ASSERTED AND 


| CLAIMED in the ſaid declaration, are the Txux, 


Q ANCIENT, 
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ANCIENT, and INDUBITABLE R1GHTs and L- 
BERTIES of the people of this kingdom, and 
fo ſhall be eſteemed, allowed, adjudged, deemed, 
and taken to be; and that all and every the 
particulars aforeſaid, ſhall be firmly and ſtrictly 
holden and obſerved, as they are expreſſed in 
the ſaid declaration; and all officers and mini- 
ſters whatſoever, ſhall ſerve their majeſties and 
their ſucceſſors, according to the fame, in all 
times to come.” 

| Here follows a recognition of the election of 
William and Mary, with certain proviſions for 
the ſucceſſion of the crown. Then the pro- 
ceeds.— 3 
And whereas it hath been found by expe- 
rience, that it is inconſiſtent with the ſafety and 
weltare of this proteſtant kingdom, to be go- 
verned by a popiſh prince, or by any king or queen 
marrying a papiſt, the ſaid lords ſpiritual and 
temporal, and commons, do further pray that it 
may be enacted, that all and every perſon and 
perſons that is, are, or ſhall be reconciled to, or 
thall hold communion with the ſre or church of 
Rome, or ſhall profeſs the popiſh religion, or 
ſhall marry a papiſt, ſhall be excluded, and be for 
ever uncapable to inherit, poſſeſs or enjoy the 
crown and government of this realm.””— _ 


After 
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After reciting ſeveral proviſions for eſtabliſh- 
ing the crown and regulating the ſucceſſion, it is 
added And thereunto the ſaid Lords Spi- 
ritual and Temporal and Commons, do in the 
name of the people aforeſaid, moſt humbly and 
faithfully ſubmit themſelves, their Heirs and Pos- 
TERITY FOR EVER; and do faithfully promiſe, 
That they will ſtand to, maintain and defend their 
ſaid Majeſties; and alſo the limitation and ſuc- 
ceſſion of the crown herein ſpecified and con- 

tained, to the utmoſt of their powers, with their 
lives and eſtates againſt all perſons whatſoever, 
that ſhall attempt any thing to the contrary ”* 

Next follows a proviſion for the Coronation 
Oath, &c. after which it is enafted that the ſe- 
veral previſions of this att ſhall ſtand, remain, 
and the law of the land for ever.” 

A few years after (on the death of Queen 
Mary) it was judged neceſſary to make ſome far. 
ther proviſions for the ſucceſſion in the Act of 
SETLLEMENT, from the following extracts are 
taken. : 
„* That whoſoever ſhall hereafter come to the 
poſſeſſion of the crown, ſhall join in communion 
with the church of England as by law eſta- 
bliſhed. 

« That in caſe the crown and imperial dig- 
nity of this realm ſhall. hereafter come to any 


Q 2 1 
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perſon, nct being a native of this kingdom of 
England, this nation be not obliged to engage 
in any war for the defence of any dominions or 
territories which do not belong to the crown of 

England, without the conſent of parliament. 
That from and after the time that the fur- 
ther limitation by this act ſhall take effect, all 
matters and things relating to the well-governing 
of this kingdom, which are properly cognizable 
in the Privy-council by the laws and cuſtoms of 
this realm, ſhall be tranſacted there, and all re- 
ſolutions taken thereupon ſhall be ſigned by ſuch 
of the Privy-council as ſhall adviſe and conſent 
to the ſame. 

« That after the ſaid limitation ſhall take effeft 
as aforeſaid, no perſon born out of the kingdoms 
of England, Scotland or Ireland, or the domi- 

nions thereunto belonging (although he be na- 
turalized or made a denizen, except ſuch as are 
born of Engliſh parents) ſhall be capable to be 
of the Privy-council, or a member of either 
houſe of parliament, or to enjoy any office or 
place of truſt, either civil or military, or to have 
any grant of lands, tenements, or hereditaments 
from the crown to himſelf, or to any other, or 
others, in truſt for him. 

« That no perſon who has an office or place 
of profit under the king, or receives a penſion 

from 
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from the crown, ſhall be capable of ſerving as a 
member of the Houſe of Commons. 

That after the ſaid limitation ſhall take effect 
as aforeſaid, Judges commiſſions be made guam- 
diu ſe bene geſſerint, and their ſalaries aſcertained 
and eſtabliſhed; but upon the addreſs of both 
Houſes of parliament, it may be lawful to re- 
move them. 

That no pardon under the Great Seal of 
England be pleadable to an impeachment by the 
Commons in Pasliament.“ 

* And whereas the laws of England are the 
b:rth-right of the people thereof, and all the 
kings and queens who ſhall aſcend the throne of 
| this realm ought to adminiſter the government 
of the ſame according to the ſaid laws, and all 
their officers and miniſters ought to ſerve them 
re ſpectively according to the ſame : the ſaid Lords 

Spiritual and Temporal, and Commons do there- 
fore further pray, that all the laws and ſtatutes of 
this realm for ſecuring the eſtabliſhed religion, 

and the rights and liberties of the people there. 
of, and all other laws and ſtatutes of the ſame, 
now in force may be ratified and confirmed ; and 
the ſame are by his Majeſty, by and with the ad- 
vice and conſent of the ſaid Lords Spiritual 
and Temporal, and Commons, and by authority 
of the ſame rat. ſied and confirmed accordingly.” 
| Before 
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Before we proceed to any remarks on the 


preceding it will be proper to ſubjoin (as 1 it is 
above referred to) 


Tak CoRo NATION Oark. 


To be tendered publicly to every king or 
queen, by one of the Archbiſhops or r Biſhops of 
the realm. 
Abp. Will you ſolemnly promiſe and ſwear 
to govern the people of this kingdom of Eng- 
land, and the dominions thereto belonging, ac- 
cording to the ſtatutes in parliament agreed on, 
and the laws and cuſtoms of the ſame ? 
King. I ſolemnly promiſe fo to do. 
Ap. Will you to your power cauſe law and 


Juſtice, in mercy to be executed i in all your judg- 
ments? 


King. I will. | 
Abp. « Will you to the utmoſt of your power 
maintain the laws of God, the true profeſſion of 
the goſpel, and the proteſtane reformed religion 
eſtabliſhed by law? and will you preſerve unto 
the Biſhops and clergy of this realm, and to the 
churches committed to their charge, all ſuch 
rights and privileges as by law do or ſhall apper- 
tain unto them, or any of them? 
Xing. All this I promiſe to do. 


After 
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„ Aſter this the King or Queen, laying his or 
her hand upon the holy goſpels, ſhall fay, The 
things which I have here before promiſed I will 


perform and keep: ſo help me God.” Andthen 
ſhall kifs the book. 


The above laws, and the event which occa- 
ſioned them, furniſh ſeveral important particu- 
lars for reflection, of which we ſelect the fol- 
lowing. 

I. They ſtate the true reaſon for ailing 
King James; namely, his endeavouring to ſub- 
vert the religion, laws and liberties of the king- 
dom, by certain illegal acts enumerated in the 
declaration of rights. Remarkably expreſs to 
the ſame point was the vote paſſed by the Com- 
mons, Jan. 28, 1689, and by the Lords a few 
days after. = 

« Reſolved, That King Names II. having en- 
deavoured to ſubvert the conſtitution of this king- 
"nn by breaking the original contraf between 

the king and people, and by the advice of je- 
fuits and other wicked perſons, having violated 

the fundamental laws, and having withdrawn 

himſelf out of the kingdom, hath abdzicated the 

government ; and that the throne is thereby be- 
come vacant.” —* The word abd:cated, ſays the 
great Lord Sommers, (who certainly knew) re- 
Jates to all the clauſes foregoing, as well as to 
his 
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his deſerting the kingdom,—the meaning is, that 
King James by violating the original contract, 
&c. did abdicate the government“. 

2. The Bill of Rights contains the expreſs 
condition on which William and Mary received, 
and the preſent family ſtill hold the crown; 
namely, the preſervation of the proteſtant reli- 
gion, and of the fundamental rights and liberties 

of the kingdom. And from the acknowledged 

propriety of this, has been very naturally in- 
ferred the lawfulneſs of future revolutions in 
caſes of like neceſſity: this, however, Mr. 
| Burke poſitively denies , becauſe Lords and 
Commons did at that period, in the name of 
the people, © ſubmit themſelves, their heirs 
and poſterities for ever.” And thus the doc- 
trines of paſſive obedience and non-reſiſtance 
become eſſential to the conſtitution! 

This, if true, would be very extraordinary, 
that the very ſame act which eſtabliſhed the 
right of reſiſtance, ſhould reſign it up again for 
ever; and would convert the Bill of Rzgkts into 
what Mr. Paine calls it, © a Bill of Wrongs.” 
But before this is granted, one may be permitted 
to aſk, Whether that parliament had authority to 


® Judgm. of whole kingdoms, &c. 5 143. Pa” 
+ Reflections on the French Revolution, p. 25, &c. 


deliver 


The Britiſh Conffitntion. 121 
deliver up the people's natural rights? If ſo, 
| former parliaments muſt be ſuppoſed to have 
| pollefſed the ſame, and they having given up 
our rights long before, left none for the con- 
vention parliament to refign.. If it be ſaid, that 
the rights which one parliament betrayed and 
gave up, another recovered and reſtored ; this 
gives room to hope that our caſe is not yet deſ- 
But not to trifle, as Mr. Burke has done, with 
. notions which, had they come from a leſs po- 
pular writer, would hardly have attracted public 
notice, nothing can be more clear or certain 
than — that parliaments poſſeſs only a delegated 
power chat this power is delegated for the good, 
and notthe deftruQtion, of the people, from whom ie 
 ofiginates,—and therefore it is their province to 
_ aſcertain and defend our liberties; but in no caſe 
jo refign them. They cones polelh ths oof 
"doing wrong. 
But this parliament refigned to the crown not 
enly themſelves and their conſtituents, but their 
* heirs and poſterity for ever.” It is the pro- 
perty of nations and bodies corporate to be im. 
mortal, and immutable. As in the human body, 
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political body fill the ſame, notwithſtanding in 
a courſe of years every individual of it may be 
changed. Hence arifes the right of binding 
poſterity in certain caſes, which all nations ad- 
mit and praftiſe. But if the parhiament had no 
right to refgn the liberties of their immediate 
_ _ conflituents, they cettainly had no right to give 
up ours. And even admitting the former, the 
latter does not follow; for we have not the fame 
right over poſterity in many caſes as over: Sur- 
feives. We bind them by leaſes and covenaties; 
dut It is at leaſt fuppoſed to be for their own d. 
vantage as well as ours; for we cannot legally 
bind them to flavery in any of its forms. - 
What then can be the meaning of the cluaſe 
above cited - Let common ſenſe give the an- 
ſwer to ſubmit themſelves and children to the 
aus and conſtitution, and to the princes they 
had choſen, fo long as they ſhould govern dgree- 
able thereto.” But would Mr. Mit himfelf 
fay, that if Williamor his ſuceeſſors had adopted 
the principles of popery and arbitrary power, 
they might not have deen rejected, as welt: as 
James ? They muſt have been ſo, according to 
the Bill of Rights and AR of Senlement. 80 
far then are thoſe acts from preetuding all j, 
revolutions, as has deen pretended, that they 
citabliſh their legality, and provide for'their ac. 
I . 
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litary abilities, and many virtues. His enemies 
faid he had but one vice. Perhaps he was 
&« clofe-fiſted,”” and valued his ſervices ſomewhas 
toohighly. The people, however, eſteemed their 
of gold and Aver; and what may appear to us 
on cool and diſtant refletion an enormous ſum, 
might, in the hour of joy and gratitude, appear 
bat juſt and reaſonable to them. 

Ifery; adating fufficicacly for the exaggeration 
of her panegyrifts, was a pious and amiable wo- 
man; a greater ornament t© her ſex than the 
diadem was to her. And that very circumſtance. 
witch is alledged to prove her a might 
with more propriety be urgedasmevidence ofher 
regard to the public good, and theproteſtantreli- 

pion, to which ſhe ſacrificed her private feelings. 
It is admitted that a monarchy'purely eleftive, 
and perſonally reſponſible, poſſeſſes many ad- 


varitages over an hereditary one: and that 4 na- 
tive' prince is much more eligible than a fo- 


png yr. are not to be fer 
price which generally 
eoſt. In the preſent caſe it —— 
impdſſble to have brought the nation to acquiekce 
cancy to a new line, would be to expoſe the na- 
tion to Cangers of which we have ſeen too much 
inthe Pol/h, and ſome other conſtitutions. = 


This 
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This reign, though introduced with fo much 
Joy, was not ſo happy as might have been wiſhed, 
or was expetted. Whether the king's notions of 
| government were not quite anſwerable to Engliſh 
freedom, or whether he had the ill-luck, which 
many a good king has met with, to have bad 
adviſers, he did not fall in with ſome things that 
the parliamem judged neceſſary to preſerve the 
nation's liberties. In particular, at firſt he re- 
fuſed his aſſent to © a bill for the frequent calling 
and meeting of parliaments,” which howeyer 
paſſed in 1694, under the name of the Triennial 
Bill, and was--confidered as a bulwark to our 
conſtitution. This act might have been much 
improved by the method fince adopted in the 
American aſſemblies of eleQing one third of the 
members annually ; by which means a majority 
ol the houſe would always. be converſant. in bu- 
ſineſ the people would have frequent oppor- 
tunities of rejeRting thoſe. whoſe conduR they 
difapproved—the parliament would always be in 
being and the buſtle and — > 
neral election avoided. 
The grand event of the next reign (that of 
Queen Anne) was the Union of the two kingdoms, 
England and Scotland ; the advantages or diſ- 
advantages of which we cannot ſtop to enquire 
in Octobet 2707. We 
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We ſhould have remarked- under. the former 
reign that an act was paſſed; commonly called the 
Toleration AH, for the relief of Proteſtant Diſ- 
ſenters, and which was ratified and conſtmed in 
the tenth year of this reign. This toleration 
was, however, very defective ; Diflenting Teackers 
not having any benefit from iv cout ſubſerib- 
ing to the dodtrinal articles of the thurch-6f 
England; and the lay- diſſenters being totally 
_ excluded from offices of truſt and-authority un- 
der government, however-qualified by abilities 
or integrity. The former of theſe hardſhips hae 
deen remitied in the preſent reign ʒ but the lail 
ter muſt remain till the people, or their reþre< 
nme. Nane: more nn 2 end 
virtue. 5 Ans as t 
George 1. alcended ae trap wich an 0 | 
promiſe (beſides his coronatien oath) to *pre- 
ferve the religion, laws and libertieg of the pro- 
ple invielable.“ But this geign{was attended 
with many public eommotions and tumulus, which 
gave birth to ſome acts not very friendly i our 
conſtitution ; particularly the vit «aA, and the 
alt for ſeptennial parliaments.” The former may 
de juſtified, perhaps, on the principle of ub 
ceflity ; but the ſame plea can hardly be -admit- 
ted for the other: For ſuppbſing the tuimultu- 
oufneſs of the times might moto election at 
For: . © thet 
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that junAure dangerous to the peace of the 
kingdom, and a plaufible pretence for one ſep- 
tennial parliament, it could be no reafon why 
all fature parliaments ſhould be fo. But crowns 
and governments are too apt to catch at every 
opportunity for the enlargement of prerogative 
and power; and long parliaments have always 
been found of that tendency. - 

Some people have been bold enough to queſj- 
tion the validity of this act, and of all ſubſe. 
quent ones which depend on it. If the very 
law, ſay they, by which an aſſembly fir, or con- 
tinde fitting, be invalid, how can their decifions 
be valid? But it is dangerous to puſh ſpecula- 
tive reaſonings too far, eſpecially in politics. 
It cannot however be well denied, that if one 
parhament have a right to prolong their ſeats for 
ſever years, a ſecond may enlarge the period to 
fourteen, a third extend it to their natural lives, 
and a fourth make the repreſentation hereditary 
bke the pecrage——and thus eſtabliſh a — 
ariſtocratie tyranny. 

Mr. Locke ſays, however, © when the legiſla- 
ture afts againſt the truſt repoſed in them—when 
they endeavour to graſp at abſolute power, &c. 
dy this breach of truſt they forfeit. the power the 
people had put into their hands for quite con- 
trary ends, and it devolves to the people, who 

| have 
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have a right to reſume their original liberty, and 
by the eſtabliſhment of a new legiſlature (fuck as 
they ſhall think fit) provide for their own ſafery®.”” 
We ſhall conclude this chapter with a ſum- 
mary of the improvements our conſtitution has 
received during the period it comprizes, from 
Sir W. Blackſtone, to whom we have already ac- 
knowledged repeated obligations. 


« In this period many laws have paſſed ; as 
the Bill of Rights, the Toleration Act, the Act 


of Settlement, with its conditions, the act for 
uniting England with Scotland, and fome others, 
which have aſſerted our liberties in more clear 
and emphatical terms; have regulated the ſuc- 
<effion of the crown by parliament as the exi- 
_ gencies of religious and civil freedom required: 
| have confirmed and exemplified the dodrine of 
refiſtance, when the executive magiſtrate endea- 
vours to ſubvert the conſtitution : have main- 
tained the ſuperiority of the laws above the king, 
by pronouncing his dipenfing power to be ille- 
gal; have indulged tender conſciences with 
every religious liberty, conſiſtent with the ſafety 
of the ftate; have eſtabliſhed triennial, ſince 
turned into ſeptennial, elections of members to 
ſerve in parliament ; have excluded certain offi. 


® Cn government, pt. 2. ch. 19. 
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cers from the Houſe of Commons; have re- 
ſtrained the king's pardon from obſtructing par- 
liamentary impeachments: have imparted to all 
the Lords an equal right of trying their fellow 
" peers; have regulated trials for high treaſon; 
have afforded our poſterity a hope that corrup- 
tion of blood may one day be aboliſhed and 
forgotten ; have (by the defire of his preſent 
Majeſty) ſet bounds to the civil liſt, and placed 
the adminiſtration of that revenue in hands 
that are accountable to parliament ; and have 
(by the like defire) made the judges completely 

independent of the king, his miniſters and ſuc= 
ceſſors. Yet, though theſe proviſions have in 
appearance and nominally reduced the ftrength 
of che executive power to a much lower ebb than 
in the preceding period: if on the other hand 

we throw into the oppolite ſcale (what perhaps 
the immoderate reduction of the ancient prero- 
gative may have rendered in ſome degree neceſ- 
ſary) the vaſt acquiſition of force, ariſing from 
the riot-aft, and the annual expedience of a 
ſtanding army ; and the vaſt acquiſition of per- 
ſonal attachment ariſing from the magnitude of 
the national debt, and the manner of levying 
thoſe yearly millions that are appropriated to pay 
the intereſt ; we ſhall find that the crown has 
"_y and I gained almoſt as 


S much " 
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much in influence, as it has apparently loſt in 
prerogative “. 

The above account, though juſt in the main, 


muſt be taken with ſome abatements. Notwith- 
ſtanding the rights of conſcience have receiveds 


ſome further indulgence ſince the above was 
uritten, yet am 1 fo far from thinking that 


« every liberty confiſtent with the ſafety of the 
ſtate,” is yet granted, that I am perſuaded the 
permanent ſafety and proſperity of the ſtate de- 

mand much more. It is not toleration, but re- 


ſtraint in religion, which is likely to endanger 


the public weal : as well by depriving govern- 
ment of many of the ableſt heads and beſt hearts 


in the country; as by feeding thoſe prejudices, 


and maintaining that ſpirit which occaftons 
bickerings, tumults, and, in too many inſtances, 
fire and deſtruction. It has been wifely. ſaid that, 
the true fecret to govern all ſectaries is to tole- 
rate them. 

Neither am I e that the royal prero- 
gative has ſuffered any immoderate reduction. It 
is indeed brought much below the ſtandard of 
eſurpation in the times of the Stuaris; but I 
even ſuſpect it might be lowered yet more with- 
out injury to the conſtitution or the country. So 


* Blackſtone's Com. iv. 440. 


that 


i 
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that there does not appear to me a neceſſity for 
any © vaſt acquiſition” of influence to counter- 
balance the diminution of prerogative. Yet we 
all remember the memorable vote of a late Houſe 
of Commons, which afferted that © the influence 
of the crown has encreaſed, is encreaſing, and 

ought to be diminiſhed.” 


After theſe deduRtions, it is — to add | 


to the above account, the advantage public free- 
dom has juſt now received in the important act 
which aſcertains and eſtabliſhes the rights of 
Juries to decide on matters of law as well as 
faf, without which, in the caſe of libels parti- 
cularly, they are but a poor ſecurity to our 
liberties. 


CONCLUSION. 


HAVING thus ſketched the Hiſtory of our 
Liberties and Conſtitution, we ſhall attempt to 
recollect the ſubſtance of the evidence above 
_ adduced. 
Firſt, It appears that we have a Conſtitution, 
or ſeveral important and fundamental maxims_ 
on which our form of government is conſtituted. 
That authors differ on this ſubje& does not diſ- 
prove the fat, becauſe there is ſcarcely any 

point in which all writers are agreed, And that 
S 2 the 
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the origin of it ſhould be attended with obſcu- 
rity is no matter of ſurprize, fince every thing 
reſpecting the times in which it originated is ne- 
ceſſarily obſcure from the darkneſs of the times 
themſelves. Theſe maxims, or general funda- 
mental principles may be reduced to 2 fol 
lowing. 
1. That the people are the ſource of power. 
This is demonſtrable from the monarchy having 
been at firſt purely elective, and having conti- 
nued partially ſo for ſeveral ages. And if the 
ſupreme magiſtrate was elective there can de no 
queſtion as to the inferior ones. i 
Though the hereditary ſucceſſion has long 
been followed, it was not ſo much on che prin- 
ciple of indefeaſible right as of expediency. 
The next of blood has generally ſueceeded to 
the crown (except in caſes of violence) till by 
tyranny and incapacity they forfeited that ho- 
nour; and then the people made no ſcruple to 
remove them and take in ſome other, though 
commonly of the royal blood. And notwith- 
ſtanding that by the Act of Settlement the crown 
is now veſted in the preſent family, yet it is only 
as we have ſeen above, on certain conditions, 
the violation of which abdicates the throne. 
2. Another grand maxim of our conſtitution 
is that the people have a right to be their own 
legiſlators. 
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Tegiſlators. This right was at firſt exerciſed in 


their own perſons, every freeman baving origi- 


nally a vote in the making of laws. Afterwards 
it was found expedient to chuſe delegates, and 
act by deputy; but ftill every man had a right 
to vote in that election, till the corruption of 
the times introduced reſtrictions injurious to the 
conſtitution, and produced in the iſſue what has 
been the properly called the preſent parliamen- 
tary ni Crepreſented. 

3. The third grand principle of our conſtitu- 
tion is the right of every man to be tried by his 
peers; a privilege which is the peculiar boaſt of 
this country, and which has received new ſtrength 
and vigour from the recent determination of 
both Houſes of Parliament, relative to.the power 
of juries, and the new act concerning libels. 
This inſtitution, however, like every thing hu- 
man, ſeems ftill capable of improvement, par- 


ticularly in the method of — or ſe- 
lecting jurors. 


4. A fourth principle interwoven with our 


. conſtitution is that of religious liberty. It is 


true that our principles and conſciences were 
once under the yoke of the biſhops of Rome; 
but his reign, though long and bloody, was as 


grand an uſurpation as ever mankind ſuffered; 


and has happily long fince been overturned. 
But 
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But the misfortune is, that this was begun in ths 
reign of as great a tyrant as the Pope himſelf, 
and who excluded him only to occupy his ſeat. 
The conſequence was, that the popiſh authority 
was not ſo properly deſtroyed as transferred from 
the mitre to the crown. 

It is clear enough from hiſtory that our Bri- 


tiſh anceſtors were chriſtians, and had even bi- 


| ſhops (though not Lord Biſhops) and held eccle- 

ſiaſtical councils long before Auſtin and his 

monks invaded us. But the rights of conſcience 
are derived from a higher ſource. They are 
not the gifts of biſhops, popes, or kings; but 
ſpring from that ſupreme Benevolence which 
gives us life and all things liberally to enjoy. 
To abridge our religious liberties is therefore 
not only to deny the Rights of Man, but alſo to 
| Invade the prerogative of God, who claims for 
all his creatures the liberty to worſhip him ac- 
_ cording to the light he is pleaſed to communicate 
to them; and therefore Magna Charta ſays, ve 
have granted to God—that the church of Eng- 
land ſhall be free.” 

Secondly, Though we cannot boaſt a formal 
conſtitution drawn out with equal clearneſs and 
preciſion as ſome conſtructed in our own times; 
yet we may trace in the preceding outlines ſome 
attempts of that nature. What i is Magna Charta 

but 
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but a declaration of rights, in which a correſ- 
pondent plan of government is at leaſt implied; 
and the authority of each branch of it in ſome 5 
| meaſure limited? It muſt, however, be con- 
| feſſed that this is a very imperfe& work; as in 
reſtricting ſome evils, it virtually eſtabliſhes 
others, particularly feodal tenure, and the uſurped 
and inordinate power of the Barons; who, ag 
they drew it up, betrayed too much partiality to 
themſelves. With theſe exceptions it recognizes, 
however, either directly or indirealy, moſt of 
the grand articles which form our conſtitution. 
The Petition of Rights prefented to and ſanc- 
6 | _ tioned by King Charles is partly of the ſame 
5 nature, it ſtates the rights of the people, and ſays 
to the royal prerogative, © hitherto ſhalt thou 
go and no farther.” The declaration and Bill of 
Rights is a farther improvement on this, and is 
chiefly defective in not being regularly ſanction- 
ed by the bulk of the people, though there is no 
doubt but it contained their general ſenſiments. 
Thirdly, from the above review of our con- 
ſtitution we may learn to appreciate its value, 
which is certainly great, though below the eſti- 
mation of its profeſſed panegyriſts. In a com- 
parative view it is truly excellent, and much ſu- 
perior to moſt of the old conſtitutions of the 
ſurrounding nations. It has, indeed, its de- 
| feds; 


\ 
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feats; but, happily thoſe. defects appear to be 
rather accidental than radical; and have been 


introduced partly by the change of times and cir- 
cumſtances, and partly by: the ſucceſſive en- 


croachments of the prerogative and influence of 
the crown. : 
The principal grievance under which we la- 
| bour, and to which all the others may be re- 
duced, is the imperfett and depraved ſtate of our 
repreſentation, and there is the more reaſon to 
be alarmed at this from the well-known predic- 


tion of the great Monteſguieu, that the ruin of 
| this country is inevitable whenever the legiſla- 


tive power becomes more corrupt than the exe- 
cutive. 42 
Give us a Houſe of Commons which repreſents 
the nation at large, and while it is conſtantly de- 


| pendent on the people, is wholly independent of 


the crown, and we aſk no more. Their power is 
conſtitutionally ſufficient to effect every other 


reformation that can be deſired, and to them 


every thing may beſafely truſted. 
_ enſure this moſt valuable bleſſing two en- 
quiries claim our attention, What alteration is 


needful in the repreſentative body itſelf? And 


dow may that be certainly and beſt effected? 


The grand deſideratum is a general repreſenta- 


tion: in which every copyholder as well as free- 


holder 


| 


r ee - | | 8 8 
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holder; every bouſeholder as well as privileged 
freeman; and, in fact, every ſettled inbabitant 
ſhould have a voice in the choice of repteſen- 
tatives. 

But the more difficult enquiry is, how ſhall 
this reſtoration of general rights be brought 
about ? The government are intereſted, pr at 
leaſt ſo canceive themſelves to he, in its qppoſi- 
tion; and the body of the people hardly knqy 
the value of ſuch a bleſſing, much leſs their con- 
ſtitutional right to poſſeſs it. 

Much indeed may he hoped for from the diſſu- 


ſion of political knowledge; and if the people 


once ſee the neceſſity of ſuch a meaſure, and 
acquire the virtue of uniting to procure it, what 
can be able to withſtand them ? 

In the mean time, however, every approach 


to this end ſhould be encouraged. It is too much 


to be feared that thoſe who poſſeſs the excluſive 
right of election at preſent, do not ſee the pro- 
priety, much leſs the neceſſity, even to their own 
intereſts, of its extenſion. Not to mention thoſe 


who are baſe enough to ſell their votes, and with 


it their country (which are not a few) thoſe who 


are more properly called the independent elec. 


tors, ſhould conſider that though they plume 


_ themſelves of enjoying the privilege of voting 


excluſively, that privilege is of little ſervice to 
T —— 


The Britiſh Couſtitution. 
their country, and of courſe to themſelves, while 
the members they ſend are liable (however wiſe 
and good) to be over-balanced by the dupes of 
miniſterial influence. And ſhould they ſatisfy 
' themſelves with truſting to the wiſdom and inte- 
grity of the preſent miniſtry, granting them all 
due praiſe, they are not immortal, and to-mor- 
row may throw us into the hands of a ſet of men, 
at leaſt as baſe and profligate as any of their 
predeeeſſors: and then, what might now be 
procured by a little conſtitutional exertion, and 
Ready perſeverance, may then be only purchaſe- 
able at the price of blood. 
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in twelve Numbers, 


Each Number 28. 6d. ornamented with a fine Engraving. 


| Toft publiſhed, Amide in Sheep, or 46 in Caf, 
gilt Leaves. 


A NEW AND NEAT EDITION OF 
DR. WATTS'S PSALMS AND HYMNS, 
' Ornamented with a fine Head of the Author. 


An es of the Evidence of the Save Trade 
Price 4s. | 


NO RUM ! k NO SUGAR —̃ 


a Negro and an Engliſh Gentleman on the Slave 
Trade, Price 3d. 


The Aſſembly's Catechiſm Abridged for the Uſe of Chil- 


2 for L. Wayiaxp, No. 2, Middle Row, 
Holborn. 


